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Abstract: This work tries with a precise way to frame a research 
focused on environmental governance through the relative 
contribution from the International Organization in the matter. 
First of all the work focuses on the role of the international 
seabed authority with its own competences. The Authority 
respects the elements of package deal and access to the benefits 
of Marine Genetic Resources at international level. Through 
these elements the protection of marine areas of protection of 
the high seas areas show a continuous mechanism of protection 
and strengthening of the based management tool for marine 
areas as well as the Environmental Impact Assessment with the 


help of the UNCLOS and within the limits of the rules 
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established by the international law. 


Keywords: UNCLOS; UNICPOLOS; MARPOL; law of the 
sea, MGR; PSSA; CBD, international public law; protection of 
the marine environment; baseline data; International Seabed 
Authority; Best Environmental Practice (BEP); ICJ; ITLOS; 
DeepData database; Environmental Impact Assessment (EIA); 
Regional Environmental Management Plan (REMP); 
governance; IGC; based management tools; Deep seabed 
mining; marine environmental protection; freedom of the high 
seas; marine biodiversity; BBNJ Agreement; high seas 
protection; common heritage of mankind; package deals; best 
environmental practices; APEI; RFMO; OSPAR; NEAFC; 
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Introduction 
In 2011 the General Assembly of the UN' has created a third 
agreement for the implementation of the UNCLOS? regarding 


1United Nations General Assembly, Oceans and the law of the sea, 24 December 
2011, A/RES/66/231: 
https://www.un.org/Depts/los/general_assembly/general_assembly_Resolutions.htm. 
Letter dated 30 June 2011 from the Co-Chairs of the Ad Hoc Open-ended Informal 
Working Group to the President of the General Assembly (A/66/119): 
https://digitallibrary.un.org/record/707498?In=en&v=pdf, Annex, para. 14.. Letter 
dated 30 June 2011 from the Co-Chairpersons of the Ad Hoc Open-Ended Informal 
Working Group to the President of the General Assembly (A/66/119): 
https://digitallibrary.un.org/record/707498?In=en&v=pdf , Annex 

2United Nations Convention on the Law of the Sea, 1833 UNTS, 397 
(UNCLOS): 
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf 
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the sustainable use’, biodiversity in the seabed and oceans in 
international law and in application also of the high seas. The 
final goal is an environmental governance’ for the oceans? 
through the contribution of international organizations in the 
matter at global and regional level also including the 
International Seabed Authority with the relative competence to 
the elements of package deal giving access to the benefits of 
Marine Genetic Resources (MGR) (Alexander, 2022; Desierto, 
2023)°, establishing a management tool area for marine 
protected areas for the high seas thus sharing the Environmental 
Impact Assessment (EIA), the cross fertilization, policy tools for 
the activities carried out in the high seas. Initial developments 
began through the Intergovernmental Conference on an 
international legally binding instrument under the United 
Nations Convention on the Law of the Sea on the conservation 
and sustainable use of marine biological diversity of areas 


beyond national jurisdiction (the IGC)’ in August 2020 and then 


3Development of an international legally binding instrument under the United 
Nations Convention on the Law of the Sea on the conservation and sustainable use of 
marine biological diversity of areas beyond national jurisdiction: Resolution 
(A/RES/69/292): https://digitallibrary.un.org/record/796494?In=en&v=pdf. 

4Letter dated 30 June 2023 from the President of the Intergovernmental 
Conference on an International Legally Binding Instrument under the United Nations 
Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine 
Biological Diversity of Areas Beyond National Jurisdiction to the President of the 
General Assembly (A/77/945) 

5United Nations. 2023. Oceans and the law of the sea: Resolution (A/RES/78/69): 
https://digitallibrary.un.org/record/403 1021?In=en&v=pdf, preamble 

6https://www.isa.org.jm/wp-content/uploads/2024/06/ 
The contribution of ISA to the BBNJ_ objectives.pdf 

7United Nations General Assembly, International legally binding instrument 
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resumed in 2022° and reached a final conclusion in 2023 
(Abegon-Novella, 2023; Tiller, Mendenhall, 2023; Ricard, 
2023; Kuc, 2024; Bodansky, 2024; Friedman, 2024)’. 

With the Second World Ocean Assessment", published in 2021, 
within the Regular Process for Global Reporting and 
Assessment of the State of the Marine Environment, including 
the Socioeconomic Aspects of the United Nations (Harrison, 
2017)'' almost all participants agreed to form a legal framework 


under the United Nations Convention on the Law of the Sea on the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction, 24 
December 2017, A/RES/72/249. 

8United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, 9 June 2021, A/DEC/75/570. International 
legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction: Resolution (A/RES/72/2490): 
https://digitallibrary.un.org/record/1468985?In=en&v=pdf, para. 6. International 
legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction: Resolution (A/RES/72/2490): 
https://digitallibrary.un.org/record/1468985?In=en&v=pdf, para. 7. Compilation of 
statements made by delegations under item 5, “General exchange of views”, at the 
further resumed 5th session of the Intergovernmental conference on an international 
legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction, as submitted by 30 June 2023 
(A/CONF.232/2023/INF.5): https://digitallibrary.un.org/record/4017335? 
In=en&v=pdf, for statements by the European Union, Australia, Belgium, Gabon, 
Greece, Iceland, Indonesia, Italy, the Federated States of Micronesia, Singapore and 
the United Kingdom. 

Qhttps://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXI- 


10&chapter=21&clang= en. See also in argument: 
https://tucn.org/sites/default/files/2024-01/iucn-bbnj-treaty-policy-brief.pdf 
10United Nations, The Second World Ocean 


Assessment, 2021: 
https://www.un.org/regularprocess/sites/www.un.org.regularprocess/files/2011859-e- 
woa-ii-vol-i.pdf 

11See in particular the Regular Process for Global Reporting and Assessment of 
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of regulatory interventions to control marine biodiversity’ 


including fishing activities, navigation, forms of scientific 
research, mining exploitation for the seabed, the climate change 
crisis, the capacity of the oceans, ecosystem services, etc.". 
Internvetions that have to do with the seabeds are not included 
in the national sector due to the lack of principles that were 
shared for the governance of the areas (Oude Elferink, 2004; 
Warner, 2017; Gjerde, Clark, Harden-Davies, 2019; Oude 
Elferink, 2019)"*. 

The sustainable use of marine biodiversity is now part of the 
international law of the sea that began with the work of the UN 
in 2017 and the work of the IGC (Fabra, 2021). 

In 2002, UNICPOLOS stated that the: 


“(...) integrated, interdisciplinary, interzonal and ecosystem-based approach 
to ocean management, consistent with the legal framework provided by the 
UNCLOS [United Nations Convention on the Law of the Sea] (...) is not just 
desirable, it is essential (...)”". 


the State of the Marine Environment, including Socioeconomic Aspects through the 
World Summit on Sustainable Development of 2002 

12International legally binding instrument under the United Nations Convention 
on the Law of the Sea on the conservation and sustainable use of marine 

biological diversity of areas beyond national jurisdiction: Resolution 
(A/RES/72/2490): https://digitallibrary.un.org/record/1468985?In=en&v=pdf. 

13United Nations, The First World Ocean Assessment, 2015: 
https://www.un.org/depts/los/global_reporting/Outline_eng.pdf. 

14See the Ad hoc Open-ended Informal Working Group, which is affirmed that: 
“(...) first way is to fully implement the existing legal regimes which apply in areas 
beyond national jurisdiction before considering new ones;(2) A second way is to 
avoid creating overlapping and conflicting legal regimes; and (3) A third way is to 
improve the cooperation and coordination of measures adopted by relevant 
organizations in areas beyond national jurisdiction. Coordination is necessary to 
secure the consistency of measures adopted by them (...)”. 

15United Nations General Assembly, Report on the work of the United Nations 
Open-ended Informal Consultative Process established by the General Assembly in its 
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UNICPOLOS also in 2004 highlighted the existing gaps and 
proposed a new sustainable uses of the oceans, including the 
conservation and management of the biological diversity of the 
seabed in areas beyond national jurisdiction as well as the need 
to protect marine biodiversity in areas'®. It recommended to the 
General Assembly to establish an Ad hoc Open-ended Informal 
Working Group to: 


“(...) study issues relating to the conservation and sustainable use of marine 
biological diversity beyond areas of national jurisdiction (...)’”"’. 


The work of such group lasted from 2006 to 2015 and based on 
the protection of biodiversity for areas at international level with 
the aim of achieving the related objectives (Gjerde, 2018). It 
was already the European Union, it took into consideration the 
process for the conclusion of a binding agreement in the 
evolving theme (De La Fayette, 2009; Freestone, 2019) also 
taking into account the studies that had to do with the regulatory 
gaps (Gjerde, 2018). Each group had the priority to respect the 


Resolution 54/33 in order to facilitate the annual review by the Assembly of 
developments in ocean affairs at its third meeting, 20 May 2002, A/57/80, para. 4. 

16United Nations General Assembly, Report on the work of the United Nations 
Open-ended Informal Consultative Process on Oceans and the Law of the Sea at its 
fifth meeting, 29 June 2004, A/59/122, para. 86 

17United Nations General Assembly, Oceans and the law of the sea, 17 
November 2004, A/59/24, para. 73, which is declared that: “(...) survey the past and 
present activities of the United Nations and other relevant international organizations 
with regard to the conservation and sustainable use of marine biological diversity 
beyond areas of national jurisdiction; (b) To examine the scientific, technical, 
economic, legal, environmental, socio-economic and other aspects of these issues; (c) 
To identify key issues and questions where more detailed background studies would 
facilitate consideration by States of these issues; (d) To indicate, where appropriate, 
possible options and approaches to promote international cooperation and 
coordination for the conservation and sustainable use of marine biological diversity 
beyond areas of national jurisdiction (...)”. 
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objects under debate, as well as the negotiations of the hostage 
phases of the legal status that attributed to the MGR the regime 
of common heritage unanimously and exploit the regime of the 
high seas implying the conservation of sustainable use. 

The package deal concluded by the General Assembly 
(Freestone, 2019)'® built the MGR regime for benefit sharing, 
the creation of area-based management tools for marine areas in 
the high seas and also identified a framework for the 
implementation of the EIA in marine areas for the transfer of 


marine technologies’’. The package deal also affirmed that: 


“(...) needs of diplomacy preparing the ground for compromises in which 
each group of interests can obtain something it considers useful and positive 
in order to compensate for concessions on other subjects (...)” (Treves, 
2019). 


Therefore, this was not a pure, precise mechanism to conserve 
biodiversity. 

At the same time, the related document entitled: The future we 
want according to the rules of the Rio+20 summit of 2012, 


recognize: 


“(...) the importance of the conservation and sustainable use of marine 
biodiversity beyond areas of national jurisdiction (...) ongoing work under 


18It is affirmed that: “(...) Ad Hoc Open-ended Informal Working Group, having 
met from 31 May to 3 June 2011 in accordance with paragraph 163 of General 
Assembly Resolution 65/37 A, recommends that: (a) A process b initiated, by the 
General Assembly, with a view to ensuring that the legal framework for the 
conservation and sustainable use of marine biodiversity in areas beyond national 
jurisdiction effectively addresses those issues by identifying gaps and ways forward, 
including through the implementation of existing instruments and the possible 
development of a multilateral agreement under the United Nations Convention on the 
Law of the Sea (...)”. 

19United Nations General Assembly, Oceans and the law of the sea, 24 
December 2011, A/RES/66/231. 
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the General Assembly of an ad hoc open-ended informal working group to 
study issues relating to the conservation and sustainable use of marine 
biological diversity beyond areas of national jurisdiction (...) ad hoc working 
group and before the end of the sixty-ninth session of the General Assembly 
we commit to address, on an urgent basis, the issue of the conservation and 
sustainable use of marine biological diversity of areas beyond national 
jurisdiction, including by taking a decision on the development of an 
international instrument under the United Nations Convention on the Law of 
the Sea (...)”°. 


The working group based on the scope parameters and 
feasibility of an agreement” formulated negotiations for the 
arms trade, evaluated countries that concluded treaties for the 
conservation and sustainable use of biodiversity at the 


international level. Some delegations argued that: 


“(...) implementing agreements already existed under the United Nations 
Convention on the Law of the Sea, developing another implementing 
agreement under it would be (...) legally and technically feasible (...)””*. 


The General Assembly began its work through the screening of 
the working group”. With the help of the Resolution 69/292 of 


19 June 2015, has resorted to a soft law for the review of 


20United Nations Conference on Sustainable Development, The future we want, 
19 June 2012, A/CONF.216/L.1, para. 158. 

21United Nations General Assembly, Letter dated 23 September 2013 from the 
Co-Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the 
General Assembly, 23 September 2013, A/68/399, Annex, para. 1 (c). 26 United 
Nations General Assembly, Towards an arms trade treaty: establishing common 
international standards for the import, export and transfer of conventional arms, 6 
December 2006, A/RES/61/89, parr. 1-2 

22United Nations General Assembly, Letter dated 25 July 2014 from the Co- 
Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the 
General Assembly, 25 July 2014, A/69/177, Annex, para. 78. 

23United Nations General Assembly, Letter dated 5 May 2014 from the Co- 
Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the 
General Assembly, 5 May 2014, A/69/82, Appendix. 30 United Nations General 
Assembly, Development of an international legally binding instrument under the 
United Nations Convention on the Law of the Sea on the conservation and sustainable 
use of marine biological diversity of areas beyond national jurisdiction, 19 June 2015, 
A/RES/69/292, para. 1. 
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agreements to close the gaps of recognized regulatory gaps in a 


transversal way”. The package deal of 2011”: 


“(...) undermine existing relevant legal instrument and frameworks and 


2926 


relevant global, regional and sectoral bodies (...)””°. 
As a final topic was the compilation of proposals, i.e. the ideas 


24United Nations General Assembly, Letter dated 30 June 2011 from the Co- 
Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the 
General Assembly, 30 June 2011, A/66/119, para. 43. United Nations General 
Assembly, Letter dated 5 May 2014 from the Co-Chairs of the Ad Hoc Open-ended 
Informal Working Group to the President of the General Assembly, 5 May 2014, 
A/69/82, para. 26. 

25United Nations General Assembly, Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 19 June 2015, A/RES/69/292, parr. 2-3. 

26United Nations Ad Hoc Open-ended Informal Working Group to study issues 
relating to the conservation and sustainable use of marine biological diversity beyond 
areas of national jurisdiction, Statement by Nii Allotey Odunton, Secretary general of 
the International Seabed Authority, 1 April 2014: 
https://isa.org.jm/files/documents/EN/SG-Stats/bbnj-lapr14.pdf, which is affirmed 
that: “(...) the outset of a process that may lead to a new instrument, I wish to 
underline how critical it is not to alter the very sensitive and careful balance of 
interests that was achieved in 1994 as a result of complex and long negotiations and to 
be fully consistent with the mandate of the Authority (...) one question that will be 
raised is how a new implementing agreement could be integrated into the existing 
legal regimes without altering that delicate balance (...) an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Second Session, Statement by the International Seabed 
Authority, 25 March 2019: https:/Awww.isa.org.jm/files/files/documents/international- 
seabed-authority bbnj-igcii_agenda-item-5.pdf; which the secretary of the 
International seabed authority affirmed that: “(...) welcomes all options which are 
respectful of the existing legal instruments and frameworks and the mandates of 
relevant global, regional and sectoral bodies, which neither undermine them nor 
duplicate them In this regard, particular reference should be made to area-based 
management tools, including protected areas, and environmental impact assessments 
(...)”. International Institute for Sustainable Development. 2022. Summary report, 7— 
18 March 2022, 4th Session of the Intergovernmental Conference (IGC) on the BBNJ: 
https://enb.iisd.org/marine-biodiversity-beyond-national-jurisdiction-bbnj-igc4- 
summary. United Nations. 2014. Letter dated 25 July 2014 from the Co-Chairs of the 
Ad Hoc Open-ended Informal Working Group to the President of the General 
Assembly (A/69/177): https://digitallibrary.un.org/record/778768? 
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that the delegations of the states have shown in sections A and 
B’’. The report of the preparatory commission respected the 
elements that were in conflict*.The Resolution n. 72/249 of 24 
December 2017 noted the conclusions of the working group and 
has arrived at a third agreement for the implementation of the 
UNCLOS”. 

The General Assembly relied on the IGC which operated by 
consensus” and with a two-thirds majority thus revealing that 
the final document could not be a simple collection based on the 
preparatory commission. In fact, the text has reflected the 
delegations’ options. The aim was to draft a structured text 
according to the members of the Technical Legal Commission 
of the International Seabed Authority*', allowing the President 


In=en&v=pdf,Annex, para. 61. 

27https://www.un.org/Depts/los/biodiversity/prepcom_files/ 
Chairs streamlined _nonpaper_to_delegations.pdf 

28Preparatory Committee established by General Assembly Resolution 69/292: 
Development of an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction, Fourth session, Report of 
the Preparatory Committee established by General Assembly Resolution 69/292: 
Development of an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction, 31 July 2017, Part III, 
section A and B. 

29United Nations General Assembly, International legally binding instrument 
under the United Nations Convention on the Law of the Sea on the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction, 24 
December 2017, A/RES/72/249, para. 1. 

30United Nations General Assembly, International legally binding instrument 
under the United Nations Convention on the Law of the Sea on the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction, 24 
December 2017, A/RES/72/249, para. 17. 

31 International Seabed Authority Council, Decision of the Council of the 
International Seabed Authority relating to the election of members of the Legal and 
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of Singapore Rena Lee* to discuss for a document prepared by 
the preparatory commission thus offering a general satisfaction 
to the participants (Tiller, De Santo, Mendenhall, Nyman, 
2019)”. 

The issues covered by the treaty were included in the draft 
agreement. On 25 March and 5 April 2019 the President of the 
negotiations” did not have a treaty form with parts and articles 
but discussion options, indications, introductory proposals for a 
final agreement that above all reflects the difficulties of the 
MGR and the sharing of benefits for protected marine areas, 


capacity building for technology transfer*® thus modifying the 


Technical Commission, 22 July 2016, ISBA/22/C/29, para. 5. 

32United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Organizational meeting, Statement by the 
President of the Conference at the closing of the organizational meeting, 19 April 
2018, A/CONF.232/2018/2, p. 1 

33United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, First session, Statement by the President of the 
conference at the closing of the first session, 20 September 2018, 
A/CONF.232/2018/7, p. 1. 

34United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Second session, President’s aid to negotiation, 3 
December 2018, A/CONF.232/2019/1. 

35United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Third session, Draft text of an agreement under 
the United Nations Convention on the Law of the Sea on the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction, 17 
May 2019, A/CONF.232/2019/6 
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elements of the package deal and recognizing the conclusion of 


an agreement with an “effective, practicable and future-proofed” 


way’’. 


The last round of negotiations in 2022 presented the final 
version of the text*’ (Papastavridis, 2020). It was adopted 
through the third session of IGC*, bringing forward negotiations 
in a short time for the opening of the signature of the 


convention. 


The MGR within the framework of biological diversity 

Biological diversity was a common necessity for sustainable use 
(Glowka, Burhenne-Guilmin, Synge, 1994) as well as the 
condition for fair, precise, just sharing for the use of genetic 


resources (Wolfrum, 2000; Wyssbrod, 2018)*. 


36United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction Third session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 1. 

37United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3. 

38United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Third session, Revised programme of work, 23 
August 2019, A/CONF.232/2019/8/rev.1. 

39See Art. 1 of CBD, which is affirmed that: “(...) objectives of this Convention, 
to be pursued in accordance with its relevant provisions, are the conservation of 
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Already, article 2 has constituted the deriving material for 
plants, animals, microbes as functional units for heredity in 
DNA and RNA cases (Glowka, Burhenne-Guilmin, Synge, 
1994), as potential and actual value*’. The MGR according to 
art. 4 operates with distinctive way in the areas, where precise 
components for marine biodiversity are applied as processes 
conducted for the control of the state party (Préelss, 2008). 

The sustainable use of the MGR and the access-sharing 
mechanism for the benefits of genetic resources do not apply to 
the high seas (Vyssbrod, 2018)". 

It was the Nagoya Protocol to the Convention on Biological 
Diversity (CBD) that has introduced some elements of novelty 
(Morgera, Tsioumani, Buck, 2015), especially for the 
distinctions, the scope of application of the objectives that were 
in accordance with customary law in the area of state 
sovereignty. It was codified by the UNCLOS since states apply 
domestic measures that preserve the sustainable use of the 
MGR. 

Art. 5 affirmed that states cooperate directly through 


international organizations thus ensuring the sustainable use of 


biological diversity, the sustainable use of its components and the fair and equitable 
sharing of the benefits arising out of the utilization of genetic resources, including by 
appropriate access to genetic resources and by appropriate transfer of relevant 
technologies, taking into account all rights over those resources and to technologies, 
and by appropriate funding (...)”. 

A40See Art. 2 of CBD which is affirmed that: “(...) genetic resources means 
genetic material of actual or potential value (...)”. 

41See Art. 15 CBD and the mechanism of benefit-sharing. 
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biological diversity in areas at international level (Glowka, 
Burhenne-Guilmin, Synge, 1994). It was also an obligation that 
respected the possibility, appropriate modalities in the sector 
(Scovazzi, 2000), where marine biodiversity of the CBD, 
through negotiations, has adopted terrestrial biological diversity 
(Verhoosel, 1998; Mann Borgese, 2001). These are actions 
within the implementation framework of the CBD entitled 
Jakarta Mandate™. 

With the Decision H/10, the Conference of the Parties (COP) of 
the CBD started the cooperation with the Division of Ocean 
Affairs and the Law of the Sea of the United Nations, which 
studied the CBD and the UNCLOS as a conservation of 
sustainable use for the MGR in the area’. Already, Art. 22 of 
the CBD noted the implementation of the objectives consistent 
with the rights, obligations provided for by the international law 


of the sea (Boyle, 2005; Wolfrum, Matz, 2000)“. The COP 


42Convention on Biological Diversity, Fourth Ordinary Meeting of the 
Conference of the Parties to the Convention on Biological Diversity, Conservation 
and sustainable use of marine and coastal ecosystems, including a programme of 
work, 15 May 1998, UNEP/CBD/COP/DEC/IV/5. Convention on Biological 
Diversity, Seventh Ordinary Meeting of the Conference of the Parties to the 
Convention on Biological Diversity, Marine and coastal biological diversity, 13 April 
2004, UNEP/CBD/COP/DEC/VII/5, Annex 

43Convention on Biological Diversity, Subsidiary Body on Scientific. Technical 
and Technological Advice, Eighth meeting, Study of the relationship between the 
Convention on Biological Diversity and the United Nations Convention on the Law of 
the Sea with regard to the conservation and sustainable use of genetic resources on the 
deep seabed (decision II/10 of the Conference of the Parties to the Convention on 
Biological Diversity), 22 February 2003, UNEP/CBD/SBSTTA/8/INF/3/rev.1. 

44 Art. 22 of CBD affirmed that: “(...) 1. The provisions of this Convention shall 
not affect the rights and obligations of any Contracting Party deriving from any 
existing international agreement, except where the exercise of those rights and 
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addressed the topic of conservation of the use of marine 
biodiversity in the areas at the international level and within the 


legal framework of the UNCLOS (Oude Elferink, 2019). 


Conservation and _ sustainable use of marine genetic 
resources within the International Seabed Authority 

The competence of the International Seabed Authority has laid 
the foundations for contributing through IGC and MGR into: 


“(...) the international organisation which bears the main responsibility to 
realise a just and equitable economic order of the oceans and seas (...)” 
(Scovazzi, 2004). 


It is the same management of organisation (Treves, 2011) that 
has tried to regulate the protection of the marine environment 
and biodiversity*. It has the exclusive mandate to regulate 
access to the area (Tanaka, 2023)*°. It was normal and obvious 
that the International Seabed Authority should extend the 


treaty*’ and attribute precise and specific powers to a regulation 


obligations would cause a serious damage or threat to biological diversity.2. 
Contracting Parties shall implement this Convention with respect to the marine 
environment consistently with the rights and obligations of States under the law of the 
sea (...)”. 

45United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United biological diversity of areas 
beyond national jurisdiction (General Assembly Resolution 72/249), Statement 
by the International Seabed Authority: 
https://www.isa.org.jm/files/documents/EN/BBNJ/2018/Stats/MGr.pdf 

46United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United biological diversity of areas 
beyond national jurisdiction (General Assembly Resolution 72/249, Statement by the 
International Seabed Authority, 5 September 2018: 
https://www.isa.org.jm/files/documents/EN/BBNJ/2018/Stats/Exchange.pdf 

47United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
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that benefits the MGR**, as stated by the Prime Minister of 
Trinidad and Tobago during the twenty-second session of the 
General Assembly that the: 


“(...) mandate of the International Seabed Authority must be expanded to 
make it responsible for helping states implement their obligations under the 
future legal instrument on the conservation and sustainable use of marine 
biological diversity in areas beyond national jurisdiction (...)””’. 

The management had as its objective the protection of 


biodiversity for domestic jurisdiction by including the MGR in 
the existential phases of the regulation on the exploration of 
polymetallic sulphides to a context with exploratory, extractive 
consequences of fragile ecosystems for active hydrothermal 
vents (Lévi, 2014). 

The work of the International Seabed Authority was 
concentrated on the explorers, the hydrothermal sites in the 
polymetallic sulphide sector and the bioprospecting of the MGR. 
The Secretary General already stated that: 


conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by S December 2016), and __ thereafter: CARICOM, p. 8: 
https://www.un.org/depts/los/biodiversity/prepcom files/rolling comp/CArICOM.pdf 

A48United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: CARICOM 
https://www.un.org/depts/los/biodiversity/prepcom _files/streamlined/CArICOM.pdf 

A9International Seabed Authority Assembly, Statement by the President of the 
Assembly of the International Seabed Authority on the work of the Assembly at its 
twenty-second session, 27 July 2016, ISBA/22/A/15, para. 34 
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“(...) essential problem for the Authority is that the same hydrothermal vent 
sites that are being targeted by (...) bioprospectors are also of considerable 
interest to prospective seabed miners (...) considerable overlap, as well as 


potential for conflict, between the Authority’s responsibilities in respect of 


the marine environment and activities directed at bioprospecting (...)”°°. 


The interdependence of abiotic and genetic resources 
contributed to the established mineralization*’, where the same 
International Seabed Authority implied the management of 
resources that lived in the area*’. The paper drawn up relating to 
the competences of the International Seabed Authority in the 
subject of marine environment and scientific research, had an 
important role for the mineral resources of the MGR (Armas 
Pfirter, 2006). 

The agreement did not look in depth at _ effective 
implementation, thus concluding an exploration of the work that 
the International Seabed Authority carries out for bioprospecting 
activities and trade, especially the water column. Thus, the 
recommendations for contractors, who assessed environmental 
impacts for mineral exploration in the area, were indicated on 
the collection of a data baseline, which constitutes a contractual 


obligation for best environmental practice®. 


50International Seabed Authority Assembly, Report of the Secretary-General of 
the International Seabed Authority under article 166, paragraph 4, of the United 
Nations Convention on the Law of the Sea, 7 June 2002, ISBA/8/A/5, para. 51. 

51 International Seabed Authority Council, Report of the Chairman of the Legal 
and Technical Commission on the work of the Commission during the ninth session, 
1st August 2003, ISBA/9/C/4, para. 15. 

52International Seabed Authority Council, Report of the Chairman of the Legal 
and Technical Commission on the work of the Commission during the tenth session, 
24 May 2004, ISBA/10/C/4, para. 20. 

53International Seabed Authority Council, Legal and Technical Commission, 
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The Recommendations included, among other things, the 
evaluation and genetic collaboration between species that were 
the subject of analysis, such as hydrothermal vents, and the 
related precise techniques for remotely piloted vehicles relevant 
in samples of microorganisms. 

The genetic sequence for cultivation operations allowed to 
identify new species, such as bioprospecting activities that 
regulated mineral exploration, through information, — that 
included benefit-sharing mechanisms as provided for in the 
implementation agreement. Data for the International Seabed 
Authority are collected through the DeepData database to 
identify conservation objectives, develop environmental 
protection measures in a precise manner (Lodge, 2004)™. 
Practice has shown that the collection of environmental data 
concerning living marine resources was variable and the 
biological information limited. The operators of the MGR 


wanted to conclude with the same International Seabed 


Recommendations for the guidance of the contractors for the assessment of the 
possible environmental impacts arising from exploration for marine minerals in the 
Area, 30 March 2020, ISBA/25/LTC/6/rev.1. 

54Lodge affirmed in pag. 315: “(...) given the highly speculative nature of sea- 
bed exploration, the regulations adopted to date by the Authority have a strong 
environmental focus, aimed primarily at ensuring that contractors develop 
progressively environmental baselines against which to assess the likely impact of 
future mining activities (...) marine bioprospecting carried out as part of such 
activities, the essential issue would appear to be to develop a system of effective 
monitoring and enforcement, including, for example, basic protocols on how samples 
are initially taken, similar to those used for other biological research. Such procedures 
and practices, if applied, would ensure that the impact of bioprospecting on the marine 
environment would be no different from that of general scientific research (...)”. 
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Authority a new agreement for bioprospecting activities. The 
reduced control by the organization and the determination to 
respect the exploration activity for commercial developments, 
linked to the MGR, are simple speculations for the exploration 
of polymetallic sulphides and for metals profitable for the 
biodiversity hosted through a license that was managed by Art. 
147 UNCLOS, attributed a significant advantage in terms of 
bioprospecting”. 

The protection of the environment as well as the forms of 
bioprospecting constituted a debate within a framework of 
sustainable use in the MGR as stated in the related report of the 
Secretary General to the Assembly of the International Seabed 
Authority that asked the states parties to provide positions and 
assume constituent points for the package deal*®. 

The International Seabed Authority and the Area Based 
Management Tool as Policy Instrument 

The package deal through the IGC has negotiated the 
identification, establishment, management of the Area Based 
Management Tool for marine protected areas according to 


international law and within the framework of the International 


55International Seabed Authority Council, Issues associated with the conduct of 
marine scientific research in exploration areas, 12 May 2016, ISBA/22/C/3, parr. 4-5. 

56International Seabed Authority Assembly, Report of the Secretary-General of 
the International Seabed Authority under article 166, paragraph 4, of the United 
Nations Convention on the Law of the Sea, 6 July 2020, ISBA/26/A/2, para. 28. 
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Seabed Authority. 

The Area Based Management Tool is recognized as a 
fundamental instrument for the protection of the marine 
environment, the conservation of biodiversity (Vierros, Dunn, 
O’ Hara, Grorud-Colvert, Morgan, Halpin, 2016) for the seas, the 
oceans that go beyond domestic jurisdiction (Frank, 2020). It is 
a flexibility of the ways that achieve set objectives (Scovazzi, 
2016)’, which respond to environmental protection, precaution, 
the ecosystem approach and sustainable development (Scovazzi, 
2014)°8. 

The area based management tool is a measure, that achieves a 


variety of objectives such as, the protection of ecological 


57Convention on Biological Diversity, Subsidiary Body on Scientific. Technical 
and Technological Advice, Eight meeting, Study of the relationship between the 
Convention on Biological Diversity and the United Nations Convention on the Law of 
the Sea with regard to the conservation and sustainable use of genetic resources on the 
deep seabed (decision I/10 of the Conference of the Parties to the Convention on 
Biological Diversity), 22 February 2003, UNEP/CBD/SBSTTA/8/INF/3/rev. 1.430, 
para. 89, which is affirmed that: “(...) the term “protected area” encompasses a wide 
array of regimes, ranging from fully protected marine reserves where no human 
activities are allowed, to large zoned areas managed to accommodate sustainable uses. 
Even within the same protected area, different uses and levels of use can be 
organized. Marine protected areas in international areas should balance conservation 
objectives and restriction of uses. A state that complies with measures creating high- 
seas marine protected areas agrees to a restriction on its use of the high seas, when it 
could avoid doing so (...) the freedom of the high seas is not absolute and is strictly 
limited in the United Nations Convention on the Law of the Sea itself, in particular in 
the obligation on all states to protect and preserve the marine environment (Article 
192), as well as the obligation to take all necessary measures to ensure the protection 
and preservation of rare or fragile ecosystems and the habitat of depleted, threatened 
or endangered species and other forms of marine life (Article 194(5)) (...)”. 

S8ISA, 2022. Capacity Development Strategy of the International Seabed 
Authority (ISBA/27/A/5). 
https://www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27_A_5-2209799E. ISA. 
2022. Capacity Development Strategy of the International Seabed Authority 
(ISBA/27/A/5): https://www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27_A_5- 
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processes, the preservation and conservation of cultural, 
historical and recreational sites’. Within this framework, 
anthropogenic activities that risk putting the marine environment 
at more serious impacts are addressed within a level of 
protection for the measures that consider and that determine the 
prohibition of activities, where flexibility allows and achieves 


the objectives that are set for: 


“(...) burdening those who engage in activities that can be carried out in an 
environmentally sustainable way (...)” (Scovazzi, 2014). 
This is a category where the area based management tool 


extends to seasonal closures of fishing areas, to the planning of 
ocean spaces, to marine protected areas that select scientific 
criteria that create a network that safeguards individual targets 
of ecosystems that put production” as a temptation based on the 
International Union for Conservation of Nature’! and without a 


universal definition for marine protected areas”. In Art. 1 and 2 


2209799E.Pdf, para. 27. ISA. 2022. Capacity Development Strategy of the 
International Seabed Authority (ISBA/27/A/5). 
https://www.1sa.org.jm/wp-content/uploads/2022/12/ISBA_27_A_5-2209799E. pdf, 
Annex I, para. 11. ISA. 2020. Decision of the Assembly of the International Seabed 
Authority relating to the implementation of a programmatic approach to capacity 
development (ISBA/26/A/18): 
https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA_ 26 A_18-2017635E.pdf, 
para. 4 and Annex containing the Terms of Reference for national focal points. 

59United Nations General Assembly, Oceans and the law of the sea-report of the 
Secretary-General: Addendum, 10 September 2007, A/62/66/Add. 2, para. 117. 

60United Nations, The Second World Ocean Assessment, 2021, Vol. II, p. 451: 
https://www.un.org/regularprocess/sites/www.un.org.regularprocess/files/2011859-e- 
woa-ii-vol-ii.pdf 

61International Union for Conservation of Nature, Guidelines for Applying 
Protected Area Management Categories, Gland, 2013, pp. 7-24. 

62See also the Convention on Biological Diversity, Conference of the Parties, 
Marine and Coastal Biological Diversity, 13 April 2004, 
UNEP/CBD/COP/DEC/VII/5, which is affirmed that: “(...) area within or adjacent to 
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of the CBD it is specified that: 


“(...) geographically defined area which is designated or regulated and 
managed to achieve specific conservation objectives (...)”, 


and the ecological benefits are linked to the creation of marine 
protected areas that proportionally increase the consequences as 
integral parts of a network that achieves conservation objectives 
(Natalie, Adams, Pressey, Hicks, 2011). Thus, civil society 
organizations propose to protect approximately 30% of the 
oceans through marine protected areas by 2030%. 

The area based management tool for marine areas is also linked 
to policy tools. Speaking of policy we refer to the establishment 
of marine protected areas that include policy tools according to 
the adoption of Agenda 21, which highlighted the deterioration 
of ecosystems™. According to Chapter 17 of it, states have 
identified a high concentration of biodiversity and productivity 
as habitats, that need protection to establish marine protected 


areas. The objective of Agenda 21 in question was: 


“(...) to adopt in all (...) environmental actions a new ethic of conservation 
and stewardship (...)”, 


the marine environment, together with its overlying waters and associated flora, 
fauna, and historical and cultural features, which has been reserved by legislation or 
other effective means, including custom, with the effect that its marine and/or coastal 
biodiversity enjoys a higher level of protection than its surroundings (...)”. 

63 International Union for Conservation of Nature, World Conservation Congress, 
2016, Resolution 050: Increasing marine protected areas coverage for effective marine 
biodiversity conservation, para. 2: 
https://portals.iucn.org/library/sites/library/files/resrecfiles/WCC_2016 rES 050 EN. 
pdf 

64United Nations, Report of the United Nations Conference on Environment and 
Development, 3-14 June 1992, Vol. 1, Annex II, A/CONF.151/26/Rev.1 (Vol.1), 
Preamble 1.1 has affirmed that: “(...) continuing deterioration of the ecosystems on 
which we depend for our well-being (...)”. 
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as confirmed at the Johannesburg World Summit for Sustainable 
Development in 2002. The will to protect productivity and 
biodiversity for marine areas at an international level®, was 
established according to the creation of a network, that 
represents marine protected areas, where international law 
defined it as availability of scientific indications. The Strategic 
Plan for Biodiversity and the related Aichi Biodiversity Targets 
(Ardron, Rayfuse, Gjerde, Warner, 2014)%, as parts of the CBD 
have extended the deadline for the creation of the network of 
marine protected areas, i.e. from 2012 to 2020 (Oral, 2020). 

The target 11 provided that: 


“(...) 10 per cent of coastal and marine areas, especially areas of particular 
importance for biodiversity and ecosystem services, are conserved through 
effectively and equitably managed, ecologically representative and well 
connected systems of protected areas and other effective area-based 
conservation measures, and integrated into the wider landscapes and 
seascapes (...)” (Humphreys, Clark, 2019). 

The Target 11 of Aichi took into consideration the document 


entitled: The future we want according to the Conference of the 


United Nations on Sustainable Development of 2012°’ and the 


65United Nations, Report of the World Summit on Sustainable Development, 26 
August-4 September 2002, A/CONF.199/20, Annex: Plan of Implementation of the 
World Summit on Sustainable Development, para. 32 (a) 

66Convention on Biological Diversity, Conference of the Parties, The Strategic 
Plan for Biodiversity 2011-2020 and the Aichi Biodiversity Targets, 29 October 2010, 
UNEP/CBD/COP/DEC/X/2, Annex. 

67United Nations, Conference on Sustainable Development, The future we want, 
19 June 2012, A/CONF.216/L.1, para 177: “(...) reaffirm the importance of area- 
based conservation measures, including marine protected areas, consistent with 
international law and based on best available scientific information, as a tool for 
conservation of biological diversity and sustainable use of its components. We note 
decision X/2 of the tenth meeting of the Conference of the Parties to the Convention 
on Biological Diversity, held in Nagoya, Japan, from 18 to 29 October 2010, that, by 
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Sustainable Development Goals adopted by the General 
Assembly of 2015. The target 14.5. provided: 


“(...) conserve at least 10 per cent of coastal and marine areas, consistent 
with national and international law and based on the best available scientific 
information (...)’°. 


The United Nations General Assembly has designated the 
United Nations Decade on Biodiversity for the period between 
2011 and 2020. It continued with its report on the oceans and 
the law of the sea of 2020, where the Secretary-General of the 
United Nations highlighted that: 


“(...) 7.4 per cent of the world’s oceans were covered by protected areas. 
Many marine key biodiversity areas had only partial or no protected area 


coverage (...)”””. 


Only a little more than 1% corresponds to marine protected 
areas that are created according to rules of a jurisdiction that 
goes beyond the national one. The strengthening of the 
commitment of states that considers the Aichi Biodiversity 
Targets and the CBD through the Post-2020 Biodiversity 


Framework”, is based on the 2050 Vision of Living in harmony 


2020, 10 per cent of coastal and marine areas, especially areas of particular 
importance for biodiversity and ecosystem services, are to be conserved through 
effectively and equitably managed, ecologically representative and well-connected 
systems of protected areas and other effective area-based conservation measures 
(...)”. 

68United Nations General Assembly, Transforming our world: the 2030 Agenda 
for Sustainable Development, 25 September 2015, A/RES/70/1, p. 24. 

69United Nations General Assembly, Implementation of General Assembly 
Resolution 63/261 on the strengthening of the Department of Political Affairs- Report 
of the Secretary-General, 22 July 2010, A/65/161 

70United Nations General Assembly, Oceans and the law of the sea-report of the 
Secretary-General, 9 September 2020, A/75/340, para. 84. United Nations General 
Assembly, Oceans and the law of the sea — report of the Secretary- General, 30 
August 2021, A/76/311 

71Convention on Biological Diversity, Subsidiary Body on Scientific, Technical 


American Yearbook of International Law-AYIL, vol.3, 2024 


1480 


with nature”. These are ideas, spirits based on the 2030 Agenda, 
that achieved success in protecting the oceans and the rapid 
entry into negotiations on the Biodiversity Treaty, as identifying 
tools to manage marine protected areas according to 


international law. 


Creating marine protected areas according to international 
law 

Creating marine protected areas means a connection with the 
powers of the states that enjoy marine spaces identified by the 
UNCLOS. The limits for domestic jurisdiction are determined 
by the coastal state that is competent in the high seas and in the 
complex area, where it intervenes unilaterally, thus, forcing 
other countries to deal with the protection, which identifies in its 
own legal system the establishment of marine protected areas 
according to international law. Supporting the creation of 
obligations that come from UNCLOS in Art. 192 means 
establishing the protection of the marine environment without 


application limits ratione loci (Liakopoulos, 2021)”. 


and Technological Advice, Post-2020 Global Biodiversity Framework: Scientific and 
Technical Information to Support the Review of the Updated Goals and Targets, and 
Related Indicators and Baselines, 26 May 2021, CBD/SBSTTA/24/L.3. 

72Convention on Biological Diversity, Conference of the Parties, Long-Term 
Strategic Directions to the 2050 Vision for Biodiversity, Approaches to Living in 
Harmony with Nature and Preparation for the Post-2020 Global Biodiversity 
Framework, 5 October 2018, CBD/COP/14/9. 

73Permanent Court of Arbitration, South China Sea Arbitration, Award, 12 July 
2016, reports of International Arbitral Tribunal, para. 940. 
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Furthermore, according to Art. 194, par. 5, ecosystems are 
fragile and rare. Art. 194, par. 5 of UNCLOS does not refer to 
marine protected areas that represent a tool for the protection of 
ecosystems (Frank, 2007; Druel, Billé, Treyer, 2011). This is an 
obligation that also applies to Art. 192, according to which: 


“(...) establishment of Marine Protected Areas with an _ effective 


90 66. 


management, including the so-called “no take”, “no go”, and “no time” areas 
(...)” (Czybulka, 2017). 
Creating areas depends on cooperation between states. Art. 197 


UNCLOS (Jakobsen, 2016) does not have a political nature but 
detects through jurisprudential pronouncements the good faith 
and participation of negotiations that operate for the protection 
of the marine environment (Liakopoulos, 2020)”. 
The freedom of the high seas represents with a mandatory way 
the cooperation between states and international organizations, 
as the final goal of defining the area based management tool. In 
this case, the principle of freedom of the seas is not intended 
with an absolute way but binding for the interest of the 
international community that safeguards the marine 
environment. According to international treaty law, the 
establishment of marine protected areas, through the Convention 
on the Protection of Nature and the Preservation of Wild Fauna 
in the Western Hemisphere”, is an application ratione loci for 
74ICJ, North Sea Continental Shelf Cases (Germany v. Denmark; Germany v. 
Netherlands), Judgment, 20 February 1969, ICJ, reports 1969, p.3., para. 85. ITLOS, 
The Mox Plant Case (Ireland v. United Kingdom), Provisional Measures, 3 December 


2001, ITLOS. reports 2001 para. 82. 
75Convention on Nature Protection and Wild Life Preservation in the Western 
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treaties, according to which the establishment of marine areas 
are limited to the zones, to the limits of domestic jurisdiction 
and to the extension towards the high seas. 

The Intergovernmental Oceanographic Commission of the 
United Nations Educational, Scientific and Cultural 
Organization in 2015 noted the agreements that have exceeded 
100 for areas that are part of international law rules”. We speak 
about sectoral treaties that address the regulation to human 
activities. Specifically, the Eastern treaties for protection and 
conservation target specific species or habitats (Ardron, 
Rayfuse, Gjerde, Warner, 2014), that respect the geographical 
scope, through the application of domestic and _ global 
agreements (De La Fayette, 2009). Thus, the exhaustiveness that 
offers as an example the variety of instruments adopted for the 
marine environment according to international law allow the 
creation of area based management tools as evidenced by the 


necessary coordination. 


Hemisphere, concluded 12 October 1940, entered into force 30 April 1942, 161 
UNTS. 193 

76United Nations Educational, Scientific and Cultural Organization, 
Intergovernmental Oceanographic Commission, Transboundary Waters Assessment 
Programme (TWAP) Assessment of Governance Arrangements for the Ocean, Vol. 2, 
Areas Beyond National Jurisdiction, Technical Series 119, 2015, p. V. 


American Yearbook of International Law-AYIL, vol.3, 2024 


1483 


Special and sensitive sea areas in international maritime 
navigation 

We are talking about international maritime navigation and 
global agreements that have as their objective the prevention of 
pollution by ships. As a global instrument we note the 
International Convention for the Prevention of Pollution by 
Ships of 1973 (MARPOL), amended by the Protocol of 1978” 
before it came into force. Part of the treaty has a non-binding 
character for the application at the time of ratification of 
MARPOL. Annexes I, II and V allow the relative protection for 


special areas. They are: 


“(...) a sea area where for recognized technical reasons in relation to its 
oceanographical and ecological condition and to the particular character of its 
traffic the adoption of special mandatory methods for the prevention of sea 
pollution (...) is required (...)”. 


MARPOL did not seek to limit the areas included to the 
jurisdiction of a state by placing the creation of the high seas 
and the Mediterranean Sea and the Antarctic Ocean as special 
areas. The Assembly of the International Maritime 
Organization on 4 December 2013 brought forward some 
guidelines for the facilitation, formulation of applications for 


special areas under MARPOL”. The three criteria are met and 


77Protocol of 1978 relating to the International Convention for the prevention of 
pollution from ships, 1973, concluded February 17, 1978 and entered into force 
October 2, 1983, 1340 UNTS. 61. 

78https://www.imo.org/en/OurWork/Environment/Pages/Special-Areas- 
Marpol.aspx 

79International Maritime Organization Assembly, 2013 Guidelines for the 
Designation of Special Areas under MARPOL, 21 February 2014, A 28/Res.1087. 
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recognized to a status, where the oceanographic conditions as 
well as the traffic of vessels and the ecological conditions, show 
the existence of marine species for extinction, as areas of 
biological productivity to rare and fragile ecosystems as well as 
migratory routes for birds and marine mammals. 

The creation of a Committee for the protection of the marine 
environment of the IMO had as its objective to collect 
information for the relevant amendment of the MARPOL for the 
special areas that are also part of the annexes. For the 
Committee apply amendment procedures is possible according 
to Art. 16 of the MARPOL. The IMO has had as its instrument 
the guarantee of protection of ecological areas that are sensitive 
to damage caused by activities that are connected to maritime 
navigation. Thus, the particularly sensitive sea area (PSSA) is 
an: 


“(...) area[s] which need (...) special protection through action by IMO 
because of their) significance for recognized ecological or socio-economic or 
scientific reasons and which may be vulnerable to damage by maritime 
activities (...)’*°, 


offering a contribution to achieving the objectives for the 
protection of biodiversity of the CBD (De Fontaubert, Downes, 
Agardy, 1996). Establishing PSSAs according to the spirit of the 


Conference on the Safety of Oil Tankers and the Prevention of 


80International Maritime Organization Assembly, Guidelines for the Designation 
of Special Areas under MARPOL73/78 and Guidelines for the Identification and 
Designation of Particularly Sensitive Sea Areas, 15 January 2002, A 22/Res.927, 
Annex 2, para. 1.2. 
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Pollution (Peet, 1994)*', was for the IMO a definition of 
measures for the protection of the marine environment 
(Drankier, 2012). Already in 1991 we have a Resolution for the 
first guidelines for the identification of PSSAs*,which are also 
amended in 2006. 

The PSSA includes ecological, scientific, economic, social 
criteria such as environmental fragility in a destination of tourist 
and recreational uses where the requirements are important for 
its creation. The risk for direct protection that is connected with 
maritime navigation measures also examined and approved by 
the Committee on the Protection of the Marine Environment of 


the IMO. The selection criteria in an area are: 


“(...) the territorial sea with a view to the adoption of international protective 
measures regarding pollution and other damage caused by ships (...)”. 
It concludes that the spatial limit for the establishment of the 


PSSA is created in a zone that goes according to the rules of 
international law (Lagoni, 2003). The designation of the 
Western European PSSA (Roberts, Tsamenyi, Workmanm 
Johnston, 2005) has followed the guidelines of the IMO™. It is 


81See the Resolution n. 9, entitled: Protection of Particularly Sensitive Areas, 
adopted from the International Conference on Tanker Safety and Pollution Prevention. 

82International Maritime Organization Assembly, Guidelines for the Designation 
of Special Areas and the Identification of Particularly Sensitive Sea Areas, 9 January 
1992, A 17/Res.720. 

83International Maritime Organization Assembly, Revised Guidelines for the 
Designation of Special Areas and the Identification of Particularly Sensitive Sea 
Areas, 6 February 2006, A 24/Res.982. 

84International Maritime Organization Assembly, Revised Guidelines for the 
Designation of Special Areas and the Identification of Particularly Sensitive Sea 
Areas, 6 February 2006, A 24/Res.982, Annex, Section 4.5. 
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concluded that the regional sea is similar with the case of special 
areas in the Mediterranean. The instruments for special areas are 
those that apply to the measures of pollutants, such as the 
annexes of the MARPOL. Contrary to the PSSA is the principle 
to modify the navigation routes at risk for damages to fragile 
ecosystems. The protection measures are associated with the 
PSSA by imposing limits for the sea in substance and not those 
of the MARPOL (De La Fayette, 2001). 

As a limit, we note the condition of the PSSA, that establishes 
the protection measures, that are part of the areas of competence 
for the organization, excluding the measures that concern fishing 
and mining exploitation (Oral, 2006). In a different way, it 
traces the legal basis for the establishment of each type of 
protected area. MARPOL implies and underlines a procedure for 
reviewing the treaty according to the coordinates, that are 
included in the annexes (Drankier, 2012). The PSSA establishes 
the Resolution of the Assembly of the IMO, that has a binding 
character (Peet, 1994; Roberts, Tsamenyi, Workman, Johnston, 
2005; De La Fayette, 2009; Julian, Chircop, Prior, 2010)*°. As 
protection measures that are part of the PSSA (Bertenstein, 


2017)*° we consider the: 


85PSSAs are part of a framework of treaty obligations for the protection of the 
environment and under the rules of the UNCLOS and art. 211 (1) which require states 
to act through the competent international organizations to prevent pollution. 

86Convention on Biological Diversity, The International Legal Regime of the 
High Seas and the Seabed Beyond the Limits of National Jurisdiction and Options for 
Cooperation for the establishment of Marine Protected Areas (MPAs) in Marine Areas 
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“(...) measure that is already available under an existing IMO instrument; or 
(11) any measure that does not yet exist but could become available through 
amendment of an IMO instrument or adoption of a new IMO instrument. The 
legal basis for any such measure would only be available after the IMO 
instrument was amended or adopted, as appropriate; or (iii) any measure 
proposed for adoption in the territorial sea, or pursuant to Article 211(6) of 
the United Nations Convention on the Law of the Sea where existing 
measures or a generally applicable measure (as set forth in subparagraph (ii) 
above) would not adequately address the particularized need of the proposed 
area (...)”°”. 

The legal basis of the PSSA is not directed to the instruments of 


the IMO. The measures are linked with binding character as erga 
omnes partes. PSSA recognizes and effectively achieves the 
protection of the marine environment according to Art. 211 
UNCLOS. The 17 PSSA are designated (Oral, 2020) in an area 
that is regulated by international law (Julian, Chircop, Prior, 
2010)**. 
The designation of the Baltic Sea is based on measures that 
protect in a connected manner the areas of freedom of 
navigation, according to the UNCLOS (Uggla, 2007). The 
Assembly of the IMO has proceeded to the adoption of the 
PSSA regarding the high seas according to the competent 
subsidiary bodies. UNCLOS confirms the international 
organization that defines the rules, regulations and standards on 
navigation of the high seas (Julian, Chircop, Prior, 2010). PSSA 
Beyond the Limits of National Jurisdiction, Technical series no. 194, p. 17: 
https://www.cbd.int/doc/publications/cbd-ts-19.pdf 

87International Maritime Organization Assembly, Revised Guidelines for the 
Designation of Special Areas and the Identification of Particularly Sensitive Sea 


Areas, 6 February 2006, A 24/res.982, Annex, Section 7.5.3. 
88https://www.imo.org/en/OurWork/Environment/Pages/PSSAs.aspx 
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establishes the IMO as the only organization/institution of 
protected areas. Thus, the coordination of a process is called for, 
which identifies PSSAs beyond national jurisdiction as a 


mechanism that creates marine protected areas (Oral, 2020)”. 


International Seabed Authority and Areas of Environmental 
Interest 

The UNCLOS at global level lays the foundation for the 
adoption of regulations, standards for the exploitation, and 
exploration of mineral resources in the area. At regional level, 
environmental management takes place through the Regional 
Environmental Management Plan (REMP) for the Clarion- 
Clipperton area in 2012 (Christiansen, Durussel, Guilhon, Singh, 
Unger, 2022)”. 

The International Seabed Authority has proposed nine areas of 
environmental interest. Therefore, exploration activities are 
under the protection of the Area of Particular Environmental 
Interest (APEI). A legal basis that is traced through Articles 145, 
162 and 165 UNCLOS. The area-based management tool is a 
system that adopts, guarantees the conservation of biodiversity 


and creates areas with 


89According to Oral: “(...) highlights the need for coordination between the IMO 
and any future process under the ILBI involving the designation of marine protected 
areas and measures, if the IMO designates PSSAs in ABNJ (...)”. 

9OISA. Decision of the Council relating to an environmental management plan for 
the Clarion-Clipperton Zone (ISBA/18/C/22): 
https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18c-22 0.pdf, para. 6 
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“(...) self-sustaining population and a broad range of habitat variability (...)”"'. 


In this way, the available baselines, that distribute the fauna and 
ecological variables, are identified. The baseline data uniqueness 
criterion is produced within the framework of the CBD. 

The existence and definition of exploration contracts is guided 
by the necessity that avoids overlaps for the areas, that are 


granted. Each APEI extends approximately 4000 km? where: 


“(...) maintain minimum viable population sizes for species potentially 
restricted to a subregion of the Clarion-Clipperton Zone, and to capture the 
full range of habitat variability and biodiversity within a subregion (...)”. 


Thus the buffer zone of 100 kilometers per protected area 
according to the APEI is an area for exploration, exploitation 
and scientific research of ecological diversity in the Clarion- 
Clipperton area”. The aim is to protect the structures and 
functions of ecosystems in the areas of mineral exploitation”. 
The Commission submitted new proposals, in this regard, 
according to the available data as well as asking for the 
necessary amendments. The time limit of the APEI was valid for 
the REMP. It establishes the prohibition of exploration and 


exploitation for a period of five years after the approval of the 


QlInternational Seabed Authority Legal and Technical Commission, 
Environmental Management Plan for the Clarion-Clipperton Zone, 13 July 2011, 
ISBA/17/LTC/7, para. 25. 

92International Seabed Authority Council, Decision of the Council relating to an 
environmental management plan for the Clarion-Clipperton Zone, 26 July 2012, 
ISBA/18/C/22, parr. 8-9. 

93International Seabed Authority Legal and Technical Commission, 
Environmental Management Plan for the Clarion-Clipperton Zone, 13 July 2011, 
ISBA/17/LTC/7, para. 39. 
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plan until a review is conducted for this purpose”. 

The external review of the REMP is commissioned by the 
Secretariat according to par. 46 of the project”. The Council 
gave the Commission the right to follow the implementation 
before 2015°°. The Secretariat after the project of 2016” 
regulated the developments according to the available data of 
the plan’. A proposal established the prohibited areas. 
Exploration activities for exploitation were only subject to 
recommendation to the Council by the Commission”. In 2021 a 


decision was adopted for the creation of four new EPAs in the 


94International Seabed Authority Council, Decision of the Council relating to an 
environmental management plan for the Clarion-Clipperton Zone, 26 July 2012, 
ISBA/18/C/22, para. 6. 

95Seascape Consultant Ltd., Review of Implementation of the Environmental 
Management Plan for the Clarion-Clipperton Zone, 20 May 2014: 
https://isa.org.jm/files/documents/EN/20Sess/LTC/CCZ-EMPrev.pdf 

96International Seabed Authority Council, Decision of the Council of the 
International Seabed Authority relating to the summary report of the Chair of the 
Legal and Technical Commission, 23 July 2014, ISBA/20/C/31, para. 9. 

97International Seabed Authority Legal and Technical Commission, 
Environmental Management Plan for the Clarion-Clipperton Zone, 13 July 2011, 
ISBA/17/LTC/7, para. 46. 

98International Seabed Authority Legal and Technical Commission, Review of 
the implementation of the environmental management plan for the Clarion-Clipperton 
Fracture Zone, 17 June 2016, ISBA/22/LTC/12, para. 14. 

99International Seabed Authority Legal and Technical Commission, Review of 
the implementation of the Environmental Management Plan for the Clarion- 
Clipperton Fracture Zone, Ist June 2021, ISBA/26/LTC/7, para. 27. The Commission 
also attempted to include in the table four other APEIs for the Clarion-Clipperton area 
where the proposal of APEI 13 coincided with the unilateral exploration for the 
United States (USA-4) and the Lockheed Martin company. See United States of 
America, Office of Ocean and Coastal Resource Management, Deep Sea Mining- 
Report to Congress, December 1995, 96-A-0348. As regards the exploration license 
of the company that did not obtain the relative offshore operating permit, the conflict 
with conservation objectives that are established for the APEI is noted. 
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Clarion-Clipperton area'®’. The executive body states that the 
permanent character of the EPAs required the exploration and 
exploitation of polymetallic nodules in the Clarion-Clipperton 
area. Thus, according to the International Seabed Authority the 


permanent nature of the APEI: 


“(...) set a major international precedent in marine management in areas 
beyond national jurisdiction (...)” (Wedding, Friedlander, Kittinger, Watling, 
Gaines, Bennett, Hardy, Smith, 2013). 


Coordination through a legal framework for marine 
protected areas 
The implementation of marine protected areas in international 
law is the result of negotiations to implement agreements 
through UNCLOS. Thus, it is confirmed that the protection of 
the marine environment and biodiversity occurs through the 
creation of marine protected areas and area-based management 
tools. Resolutions of the General Assembly of the United 
Nations deal with the application of principles concerning the 
marine environment as a precautionary, ecosystemic type 
(Druel, Rochette, Billé, Chiarolla, 2013). The selection of the 
areas is also guided by scientific criteria, which confirm the 
spirit of the CBD". 

100International Seabed Authority Council, Decision of the Council of the 
International Seabed Authority relating to the review of the environmental 
management plan for the Clarion-Clipperton Zone, 10 December 2021, ISBA/26/C/58 

101United Nations Environment Programme, 12th Global Meeting of the 
Regional Seas Conventions and Action Plans, Modalities to Advancing Cross- 


Sectoral Cooperation n Managing Marine Areas Beyond National Jurisdiction, 20 
September 2010, UNEP (DEPD/RS. 12/8, pp. 5-7. 
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The area based management tool for marine protected areas 
(Jaeckel, 2017; Hefernan, 2018) is a factor that hinders the 
creation of conservation objectives for associated areas (Gjerke, 
Dotinga, Hart, Molenaar, Rayfuse, Warner, 2008; Diz Pereira 
Pinto, 2012; Frank, 2020; Dang, 2022). 

The element of the area based management tool works as a pacta 
tertiis nec nocent nec prosunt to protect marine areas and is not 
opposable with the erga omnes (Vinuales, 2017). The aim of 
creating a network for protected areas comprehensively 
integrates domestic conventions (Frank, 2020). The network it is 
nothing more than a binding and global legal instrument that 
establishes an area based management tool (Frank, 2020; 
Warner, 2017; Freestone, 2019). The legal framework created 
for marine protected areas and the area based management tool 
is fragmented (Tladi, 2011; Singh, 2020)'°. This framework, in 
other words, concerns the prevention of types of pollution”. 

An IEA that was created by the International Seabed Authority 
prohibits exploitation, exploration and mining activities (Kenny 


and others, 2018; Koen-Alonso and others, 2019; Mossop, 2018; 


102According to Singh: “(...) recognizing that the concern of fragmentation is 
valid one, neither is it necessarily the case that the current conditions of multiplicity in 
marine environmental protection are wholly dysfunctional, nor does it necessarily 
operate as an obstacle to effective marine environmental protection. In fact, this could 
mean that the matter at hand is regulated more extensively (...)”. 

103United Nations Environment Programme, 12th Global Meeting of the 
Regional Seas Conventions and Action Plans, Modalities to Advancing Cross- 
Sectoral Cooperation and Managing Marine Areas Beyond National Jurisdiction, 20 
September 2010, UNEP (DEPI)/ RS. 12/8, pp. 9-11. 
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Caddell, 2020). The submarine is worthy of protection as well as 
the bottom fishing activities and the closure measure adopted by 


the RFMO. It is thus constituted a mining exploitation site under 


the license of the International Seabed Authority’. 


Thus, a fragmented system puts conservation measures to be 
oriented towards the protection of biodiversity that preserves the 
marine environment as a function of a single pollution activity 
(Ardron, Rayfuse, Gjerde, Warner, 2014). The creation model 
for marine protected areas, that are integrated'®, extends to the 
water column and the seabed (Tanaka, 2009). 

The approach that is used deals with the marine environment 
(De La Fayette, 2009; Fraschetti, Claudet, Grorud-Colvert, 
2011) and calls for the application of an ecosystem approach 
(Murawski, 2007; Rayfuse, 2020; De Lucia, 2020), where the 


pursuit of a multilateral forum is consistent with the protection 


of the environment!™. 


Thus multi-purpose marine protected areas'” are established that 


104See the HSA Briefing, Strategic Environmental Assessments (SEAs) under 
the new BBNJ Instrument, January 2019, p. 2: 
https://www.highseasalliance.org/wp-content/uploads/2019/03/SEA-brief- 
final2.clean_pdf 

105United Nations General Assembly, Report on the work of the United Nations 
Open-ended Informal Consultative Process established by the General Assembly in its 
Resolution 54/33 in order to facilitate the annual review by the Assembly of 
developments in ocean affairs at its third meeting, 2 July 2002, A/57/80, para. 4 

106United Nations General Assembly, Report of the Ad Hoc Open-ended 
Informal Working Group to study issues relating to the conservation and sustainable 
use of marine biological diversity beyond areas of national jurisdiction, 20 March 
2006, A/61/65, para. 54. 

107United Nations, The Second World Ocean Assessment, 2021: 
https://www.un.org/regularprocess/sites/www.un.org.regularprocess/files/2011859-e- 
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take into account a geographical area that shows tensions (De La 
Fayette, 2009). Coordination between specialized regimes is 
diffused in cooperation between regional, global and embryonic 
levels (Fabra, 2021; Hey, 2021)'*. The regime of different 
objectives is plausible for points of convergence (Scott, 2011), 
where global and regional agreements provide for forms of 
consultation and cooperation”. 

This is the case of the Kobe coordination process for RFMOs 
that deal with tuna species'"”. It is the network that coordinates 
the UN-Oceans that was established in 1993'''. In this regard, 
the OSPAR Commission has demonstrated greater success at the 


regional level with the so-called Collective arrangement 


woa-ii-vol-i.pdf 

108Convention on Biological Diversity, The International Legal Regime of the 
High Seas and the Seabed Beyond the Limits of National Jurisdiction and Options for 
Cooperation for the establishment of Marine Protected Areas (MPAs) in Marine Areas 
Beyond the Limits of National Jurisdiction, Technical series no. 194, p. 36: 
https://www.cbd. int/doc/publications/cbd-ts-19.pdf. Cooperation between 
international organizations and bodies of domestic nature emphasize the 
circumstances of coordination with coastal states where the continental shelf is 
extensive and the distinction between the applicable sovereignty of the shelf and the 
regime of the high seas is applicable to the water column. Thus the integrated 
approach for coastal states and international organizations are competent according to 
the subjects in different sectors and where the mechanism of the establishment of 
marine protected areas is significant and important for the protection of the 
environment. 

109Convention on Biological Diversity, The International Legal Regime of the 
High Seas and the Seabed Beyond the Limits of National Jurisdiction and Options for 
Cooperation for the establishment of Marine Protected Areas (MPAs) in Marine Areas 
Beyond the Limits of National Jurisdiction, Technical series no. 194, pp. 46-47: 
https://www.cbd.int/doc/publications/cbd-ts-19.pdf 

11 Ohttp://www.tuna-org.org 

111United Nations Educational, Scientific and Cultural Organization, 
Intergovernmental Oceanographic Commission, Transboundary Waters Assessment 
Programme (TWAP) Assessment of Governance Arrangements for the Ocean, Vol. 2, 
Areas Beyond National Jurisdiction, Technical Series 119, 2015, p. XIII. 
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between competent international organizations on cooperation 
and coordination regarding selected areas beyond national 
jurisdiction in the North-East Atlantic (Johnson, 2012; Tanaka, 
2014). This is an agreement between international organizations 
for areas at an international level. Its objective was to promote 
the exchange of information for each organization as well as 
coordinate the area-based management tool and promote the 
protection of areas of a national jurisdiction and within the 
North-East Atlantic. 

The negotiations between the International Seabed Authority 
and the NEAFC started in 2008 and proposed to the OSPAR 
Commission to create a marine protected area in the Charlie 
Gibbs Fracture Zone in the Atlantic Ocean. The contracting 
parties to the OSPAR Convention considered that the 
International Seabed Authority is the only organization that 
regulates, authorizes mineral exploration and also extractive 
activities from the seabed for areas at an international level, 
establishing measures that protect the environment in a seabed 
area. In this way, cooperation between the organizations and the 
OSPAR Commission is strengthened, thus recognizing to the 


Assembly of the International Seabed Authority''? some 


112International Seabed Authority Assembly, Request for observer status in 
accordance with rule 82, paragraph 1 (d) of the rules of procedure of the Assembly on 
behalf of the OSPAR Commission, 12 March 2010, ISBA/16/A/INF.2. Seabed 
Authority and the OSPAR Commission, Report of the Secretary General 
(ISBA/29/C/6): — https://www.isa.org.jm/wp-content/uploads/2024/03/2404119E.pdf, 
para. 13. OSPAR Commission. 2024. Aide Memoire, Seventh Meeting under the 
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privileges’. 

A collective arrangement was submitted to the Council in 2012. 
It aimed to create six marine protected areas in the North-East 
quadrant of the Atlantic Ocean. This arrangement is part of the 
agenda of the Council!’ and follows Art. 162 (2) (f) on treaty 
making power relating to the organisation. The Executive Body 
did not adopt a decision. It referred the matter to a session, 
which asked the Secretary-General to engage with domestic 
organisations. Finally, it asked a report''’. Only in 2015 did 


some states with other international organisations try to proceed 


to the conclusion of the agreement!’®. 


The International Seabed Authority and the International 
Commission for the Conservation of Atlantic Tunas!’ 


participated in the meetings, which are organised within the 


Collective Arrangement: https://www.ospar.org/documents?v=54708, para. 2.12. 

113Memorandum of Understanding between the OSPAR Commission and the 
International Seabed Authority, concluded 20 June 2011. United Nations General 
Assembly, Oceans and the law of the sea-Report of the Secretary-General, 22 March 
2011, A/66/70, para. 249. 

114International Seabed Authority Council, Collective arrangement between 
competent international organizations on cooperation and coordination regarding 
selected areas in areas beyond national jurisdiction in the North-East Atlantic, 1st July 
2014, ISBA/20/C/15. 

115International Seabed Authority Council, Summary report of the President of 
the Council of the International Seabed Authority on the work of the Council during 
the twentieth session, 23 July 2014, ISBA/20/C/32, para. 27. 

116International Seabed Authority Council, Status of consultations between the 
International Seabed Authority and the OSPAR Commission, 3 giugno 2015, 
ISBA/21/C/9; International Seabed Authority Council, Summary report of the 
President of the Council of the International Seabed Authority on the work of the 
Council during the twenty-first session, 5 August 2015, ISBA/21/C/21, para. 28. 

117See Art. II of International Convention for the Conservation of Atlantic 
Tunas, concluded 14 May 1966, entered into force 21 March 1969, 673 UNTS. 63. 
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framework of the collective arrangement'’* 


. However, the need 
for coordination and management of marine ecosystems is too 
complex to achieve the goals of any organization (Drankier, 
2012). The practice from the North-East Atlantic Ocean is 
isolated and unique. So the risks for the lack of cooperation are 
highlighted. 
The International Seabed Authority granted Poland an 
exploration license for polymetallic sulphides in the mid- 
Atlantic area, the Lost City in 2015, for scientific research 
purposes by the International Ocean Drilling Program’. 
Geological research has shown hydrothermal phenomena and 
especially carbonates and white calcium that are submarine 
chimneys. The Alvin submarine investigated the area in 2003. 
The uniqueness, vulnerability and biological diversity were 
already included in the COP of the CBD in 2014 and then in the 
EBSA". The International Seabed Authority Commission thus 
assessed the exploration request from Poland, highlighting that 
the licensed area was not a marine protected area’*’. The areas 
118NEAFC and OSPAR Commission, Aide memoire and key actions resulting 
from the fourth meeting under the collective arrangement, 8 May — 2018: 


https://www.ospar.org/meetings/archive/4th-meeting-under-the-collective- 
arrangement 

119Integrated Ocean Drilling Programme, International Ocean Discovery 
Program Expedition 357 Preliminary Report Atlantis Massif Serpentinization and 
Life, May 2016: http://publications.iodp.org/preliminary_report/357/357Pr.PDF 

120Convention on Biological Diversity, Conference of the Parties, Marine and 
coastal biodiversity: ecologically or biologically significant marine areas (EBSAs), 17 
October 2014, UNEP/CBD/COP/DEC/XII/22. 

121 International Seabed Authority Council, Report and recommendations of the 
Legal and Technical Commission to the Council of the International Seabed Authority 
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identified as EBSA did not establish marine protected areas. 
Thus, the qualification of Lost City as an EBSA has highlighted 
its uniqueness under biological and geological profiles, that are 
difficult to be ignored by a technical body with interdisciplinary 
expertise, such as the commission. The identification of EBSAs 
in use by other international organizations such as_ the 
International Seabed Authority itself had the purpose of 


collecting environmental data that referred to biodiversity at a 


supranational level'”. 


The Secretary General of the International Seabed Authority 
stated to the IGC and highlighted the guidance of the EBSA 
criteria for environmental measures of adoption'”, confirming 
that the draft REMP for the Mid-Atlantic recalls the criteria, that 


identify areas worthy of protection. The recommendation of the 


relating to an application for approval of a plan of work for exploration for 
polymetallic sulphides by the Government of Poland, 7 August 2017, ISBA/23/C/11, 
para. 15 

122United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, Annex I. United 
Nations Environment Programme, 12" Global Meeting of the Regional Seas 
Conventions and Action Plans, Modalities to Advancing Cross-Sectoral Cooperation 
and Managing Marine Areas Beyond National Jurisdiction, 20 September 2010, 
UNEP (DEPI)/ RS. 12/8, pp. 5-7. 

123United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Statement by Mr. Michael Lodge, Secretary- 
General of the International Seabed Authority, 7 September 2018: 
www.isa.org.jm/files/documents/EN/BBNJ/2018/Stats/ABMT.pdf 
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Commission did not take into account the collection of data 
prior to the procedure of exploration activities, such as a mineral 
exploration contract, which carries out exploitation activities for 
vulnerable areas in the relinquishment process’. In a statement 
of 4 July 2019, the International Seabed Authority argued that 
the exploration activities authorised by the Poland project are 


not different from research projects, that are carried out in 


1! 


geographical areas at an international level’*’ and within a non- 


negligible environmental impact'”’. Thus, the framework of an 
exploitation is established and respected. It prevented the 
granting of mining licences for areas that deserve the protection 
of regional and domestic organisations. 

The ecosystem approach as expressis verbis of regulation carries 
out the exploitation activity for the International Seabed 
Authority according to art. 146. Thus, the value that is not 
binding and attributed to the EBSA is limited. That is, of an 


124International Seabed Authority Assembly, Decision of the Assembly of the 
International Seabed Authority relating to the regulations on prospecting and 
exploration for polymetallic sulphides in the Area, 15 November 2010, 
ISBA/16/A/12/rev.1, regulation 26 (3). The conclusion of the contract between Poland 
and the International Seabed Authority is very important for the EBSA and the related 
terms of mining which were not all precise. Thus calcium carbonate for hydrothermal 
structures in the area which was rich in polymetallic sulfides and deposits in Poland 
which had the license for exploration comes into conflict with the quality of marine 
genetic resources where the analysis and control requested by the International Seabed 
Authority and within the collection of baseline data was relative for the licensed area. 

125International Seabed Authority, ISA Contract for Exploration-Public 
Information Template, ACM/2019/03: https://isa.org.jm/files/files/documents/Public 
%20information%:200n%20contracts%20Poland.pdf 

126See the report of the Greenpeace: 
https://oceanminingintel.com/news/regulation/addressing-critics-isa-claims-authority- 
to-set-ocean-mining-rules 
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effective and not significant character for the environmental 
impacts of mineral exploration as a need for coordination 
between the organizations that determine the geographical area. 
Maintaining a status quo is necessary for the performance of 
activities, for the recognition of measures adopted by the 
competent organization but also for the cooperative process that 


identifies the measures for the geographical area in question. 


What models are there for marine protected areas at the 
international level? 

The coordination, cooperation between bodies and instruments 
of holistic cross-sectoral protection in the ocean area is 
compared with the negotiation phases for a supranational, 
international agreement on _ biodiversity’. Thus, the 
identification process for the implementation, monitoring and 
review of marine protected areas for the area based management 


tool is highlighted’. 


127United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, First session, President’s aid to discussion, 25 
June 2018, A/CONF.232/2018/3, para 4.3.2. (ii) (b). 

128United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Textual proposals submitted by delegations by 
20 February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (the Conference), in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
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The Commission in the preparatory stage reported that the lack 
of convergence gave (Papastavridis, 2020)!” to existing 
domestic, sectoral bodies a role that was established by treaty 
(Friedman, 2018; Scanlon, 2018)'*°. Thus, the Resolution 72/249 
of the General Assembly by agreement: 


(A/CONF.232/2020/3), article 17 and 17bis: European Union: 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual_ proposals compilation - 
15_april_2020.pdf 

129See Art. 15 (1) of the draft of agreement which affirmed that: “(...) 
international cooperation and coordination with respect to the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction,] 
States Parties shall promote coherence and complementarity in the establishment of 
area-based management tools, including marine protected areas, through: [(a) 
Relevant legal instruments and frameworks and relevant global, regional, subregional 
and sectoral bodies, without prejudice to their respective mandates, in accordance 
with this Part;] [(b) The process in relation to area-based management tools, including 
marine protected areas, set out in this Part, including by: (i) Adopting conservation 
and [management] [sustainable use] measures to complement measures designated 
under relevant legal instruments and frameworks and relevant global, regional, 
subregional or sectoral bodies; [(ii) Establishing area-based management tools, 
including marine protected areas, and adopting conservation and [management] 
[sustainable use] measures where there is no relevant legal instrument or framework 
or relevant global, regional, subregional or sectoral body.]] [2. Alt. to para. 1. (b) (ii) 
Where there is no relevant legal instrument or framework or relevant global, regional, 
subregional or sectoral body to establish area -based management tools, including 
marine protected areas, States Parties shall cooperate to establish such an instrument, 
framework or body and shall participate in its work to ensure the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction 
(...)”. 

130United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Fourth session, Report of the Preparatory Committee established 
by General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 31 July 2017, A/AC.287/2017/PC.4/2, Section A, para 4. United 
Nations General Assembly, Intergovernmental conference on an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, First session, President’s aid to discussion, 25 June 2018, 
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“(...) undermine existing relevant legal instruments and frameworks and 
relevant global, regional and sectoral bodies (...)”. 


The not undermine clause is the subject of various 
interpretations by the delegations of the IGC. This argument is 
used against a domestic system for marine protected areas of an 
integrated nature (Tiller, De Santo, Mendenhall, Nyman, 2019; 
Cremers, Wright, Rochette, Gjerde, Harden-Davies, 2020)'*'. 


A/CONF.232/2018/3, para. 4.3. According to the position of the Norway: ABMT are 
already commonly used in ABNJ by different oceans management mechanisms, 
including IMO, RFMO/As and RSCs. These measures are sector-or region specific. In 
an ecosystem based and holistic oceans Management, we need to enhance 
complementarity between these measures, To acieve (...) that, we need closer 
coordination and cooperation among the relevant regional and sectorial mechanisms. 
We can add value to the existing Law of the Sea architecture by including in the IA 
provisiopns (...) greater unity in the regional and sectorial efforts for conservation and 
sustainable use of marine biodiversity (...)”. United Nations General Assembly, 
Preparatory Committee established by General Assembly Resolution 69/292: 
Development of an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction, Submissions received from 
delegations in response to the Chair's invitation made at the second session of the 
Preparatory Committee, as reflected in paragraph 11 of his overview of the second 
session of the Preparatory Committee (due by 5 December 2016), and thereafter: 
Norway: https://www.un.org/depts/los/biodiversity/prepcom _files/rolling comp/ 
Norway.pdf. United Nations General Assembly, International legally binding 
instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 24 December 2017, A/rES/72/249, para. 7. 

131United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction Third session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 10: “(...) a range of text proposals were made, which would 
benefit from further reflection and discussion. The central question remains the extent 
of any decision-making function for the bodies established under the agreement vis-a- 
vis the relevant global, regional and sectoral bodies. Those provisions are central to 
the operation of part III and will need to remain a focus for delegations in order to 
move forward. They are closely linked to delegations’ perception of the risk of the 
process for decision-making “undermining” other bodies. 14. In addition, discussions 
advanced on how the relevant legal instruments and frameworks and relevant global, 
regional or sectoral bodies should cooperate and coordinate. There was general 
convergence on the objective of enhancing cooperation and coordination with and 
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The same notion of undermine in an ordinary interpretation 
meant: “make something weaker” (Scanlon, 2018; Cremers, 
Wright, Rochette, Gjerde, Harden-Davies, 2020; Papastavridis, 
2020). It is a different value to a legal framework of an 
international body. In a rigorous interpretation the not 
undermine has to do with a regional approach as the creation of 
marine protected areas. 

The new treaty based on the Fish Stock Agreement model 
defines and limits the principles, the objectives achieved for 
cooperation between the competent, sectoral organizations that 
leave the responsibility, the conservation measures in the areas 
at international level that exercise the relevant mandate (Clark, 


2020)'*. The model for the creation of an_ institutional 


among relevant legal instruments and frameworks and relevant global, regional and 
sectoral bodies, without prejudice to their respective mandates. Different ideas were 
put forward as to how the relevant provision-currently reflected in article 15, 
paragraph 3-might be drafted. It would be beneficial to reflect further on the different 
possibilities in this regard, in particular on the role that States parties and the 
conference of the parties might play and whether there would be complementary roles 
for both (...) promoting cooperation and coordination under this article, States Parties 
shall not undermine [existing] relevant legal instruments and frameworks and relevant 
global, regional and sectoral bodies (...)”. 

132United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by 5 December 2016), and thereafter: Federated States of Micronesia, p. 3: 
https://www.un.org/depts/los/biodiversity/prepcom_files/rolling comp/ 
Federated States _of Micronesia.pdf, which is affirmed that: “(...) FSM is of the view 
that an ILBI is intended to fill in regulatory gaps in international law with respect to 
BBNJ, and on that basis ABMTs are not designed to compete and undermine, but 
rather complement existing regulations (...). see also: Earth Negotiations Bulletin, 


American Yearbook of International Law-AYIL, vol.3, 2024 


1504 


mechanism (Frank, 2020)'* to a certain area that is devoid of 


domestic organizations puts the agreement to encourage and 


enable the adoption of measures at that level'**. 


At the forefront is the mechanism of negotiations for the section 


of the agreement to an institutional profile, where it does not 


BBNJ IGC-3 Highlights, Tuesday, 27 August 2019, Vol. 25 No. 215 

133United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: Russian 
Federation: https://www.un.org/depts/los/biodiversity/prepcom _files/streamlined/ 
russian _Federation.pdf: “(...) issues related to the establishment and management of 
ABMTs, including MPAs, should be addressed within existing international 
mechanisms. In order to avoid changing or duplicating the mandate and terms of 
reference of these existing international mechanisms, these issues should not be 
referred to newly established international bodies (for example, the Conference of the 
Parties) (...)”. See article 15: “(...) there is no relevant legal instrument or framework 
or relevant global, regional, subregional or sectoral body to establish area-based 
management tools, including marine protected areas, States Parties shall cooperate to 
establish such an instrument, framework or body and shall participate in its work to 
ensure the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction (...)”. United Nations General Assembly, 
Intergovernmental Conference on an international legally binding instrument under 
the United Nations Convention on the Law of the Sea on the conservation and 
sustainable use of marine biological diversity of areas beyond national jurisdiction, 
Textual proposals submitted by delegations by 20 February 2020, for consideration at 
the fourth session of the Intergovernmental conference on an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction (the Conference), in response to the invitation by the President of 
the Conference in her Note of 18 November 2019 (A/CONF.232/2020/3), art. 15: 
European Union and its Member States: 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual_proposals_compilation- 
15_april_2020.pdf 

134United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
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prejudice the competences for domestic organizations for 
fisheries and the establishment of area based management tool 
and marine protected areas'*’. The domestic approach involves 
many disadvantages. This status quo (Young, Friedman, 2018; 
Gjerde, Clark, Harden-Davies, 2019)'*° does not prevent states 


conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 15. United 
Nations General Assembly, Intergovernmental Conference on an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Textual proposals submitted by delegations by 20 February 
2020, for consideration at the fourth session of the Intergovernmental conference on 
an international legally binding instrument under the United Nations Convention on 
the Law of the Sea on the conservation and sustainable use of marine biological 
diversity of areas beyond national jurisdiction (the Conference), in response to the 
invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3), article 15: Republic of Korea: 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual_proposals_compilation 
15_april_2020.pdf: “(...) it is deemed that all efforts are exhausted to establish a new 
instrument or framework or relevant global, regional or sectoral body, the States 
Parties may establish area-based management tools, including marine protected areas, 
by decisions at the Conference of the Parties (...)”. 

135United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by 5 December 2016), and thereafter: Canada: 
https://www.un.org/depts/los/biodiversity/prepcom _files/rolling comp/Canada.pdf: 
“(...) a number of expert bodies already active, such as RFMOs, the International 
Maritime Organisation (IMO) and the International Seabed Authority (ISA), whose 
mandates and expertise to manage their respective activities should be recognised, 
respected and supported. These organization have the knowledge and expertise on the 
specifics of ecosystems within their area of competence, potential impacts of their 
regulated activities on these ecosystems, and options to mitigate these impacts. [...] 
These existing organisations, processes and measures, authorities and expertise should 
be respected and not undermined, duplicated or replaced by any new agreement (...)”. 

136According to Gjerde, Clark, Harden-Davies, 2019: “(...) the lessons of 
relevance to the BBNJ agreement negotiators is that at least some of UNFSA’s (Fish 
Stocks Agreement’s) shortcomings may be attributed to its lack of a global level 
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from agreeing at a domestic level for the adoption of an area 
based management tool. Therefore, the measures fail to have 
effects that are expected and addressed to the members of the 
organizations and to a large possible level of states. 


The United States, in this regard, affirmed that it does not: 


“(...) oblige unwilling states to accept the designation of an MPA beyond 
national jurisdiction and to abide by its management measures (...) none of 
them can be forced to comply with rules which they have not consented to be 
bound (...) a possible remedy would be to incorporate into the new treaty (...) 
a clause, on the model of Article 17 of the Fish Stock Agreement, whereby 
the ratification of the former implies to a certain extent compliance with the 
management measures decided by a regional organization, even in the case in 
which a certain state is not a party to it (...)”!°”. 


This provision does not accept the result that limits the treaty 
just mentioned and the ratifications of the agreement. Regional 
organizations do not have binding competence for the selection 
of cross-sectoral area based management tool for protection 
areas. Therefore, such organizations have recommended that the 
implementing body for the measures was appropriate to apply 


with necessary manner the protection of the water column and 


institutional mechanism with sufficient supervisory powers to prevent disparate 
practices in different subregions or regions from emerging (...) new agreement can 
enhance implementation by providing a venue for interregime learning and 
cooperation (...)”. 

137Art. 17.1 of the Fish Stocks Agreement affirms that: “(...) 1. A State which is 
not a member of a subregional or regional fisheries management organization or is not 
a participant in a subregional or regional fisheries management arrangement, and 
which does not otherwise agree to apply the conservation and management measures 
established by such organization or arrangement, is not discharged from the obligation 
to cooperate, in accordance with the Convention and this Agreement, in the 
conservation and management of the relevant straddling fish stocks and highly 
migratory fish stocks. 2. Such State shall not authorize vessels flyinits flag to engage 
in fishing operations for the straddling fish stocks or highly migratory fish stocks 
which are subject to the conservation and management measures established by such 
organization or arrangement (...)”. 
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the seabed for anthropogenic pressures. This is an exception that 
thus represented the International Seabed Authority as 
responsible for the protection of marine flora, fauna and the 
limits of adverse effects for mining operations in the area. Its 
Commission reflects the support work for experts in geology, 
geophysics, engineering, oceanology, marine biology, law, 
economics, etc.'**. 

A global approach for marine protected areas, in the area based 
management tool, is part of the framework of an agreement that 
establishes the decision-making body in the form of a COP at a 
technical, scientific level for environmental protection 
recommendations and a secretariat (Clark, 2020)'*°. These 


bodies are cooperating to create a network for integrated marine 


protected areas'*” 


. Concerted measures for ships fly the flag and 

138International Seabed Authority Council, Election of members of the Legal 
and Technical Commission, 11 November 2016, ISBA/23/C/2, Table 1. International 
Seabed Authority Council, Election of members of the Legal and Technical 
Commission, 28 April 2020, ISBA/26/C/14. 

139United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by 5 December 2016), and thereafter: Monaco: 
https://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/Monaco.pdf 

140United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Textual proposals submitted by delegations by 
20 February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
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control activities, promoting complementary measures are 
necessary for such bodies'*'. This kind of model highlights and 
overcomes the status quo as a guarantee of comprehensive 


protection for biodiversity and areas at international level thus 


avoiding applications of ecosystem approach (Clark, 2020)'”. 


This is a solution that has drawbacks. The countries party to the 
agreement carry out activities under the control of a jurisdiction 
that benefits the free rider (Frank, 2020). The proposals made as 
a hybrid solution” are shades of an institutional profile for the 


biological diversity of areas beyond national jurisdiction (the Conference), in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3): Indonesia: 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual_proposals_compilation_- 
15_april_2020.pdf 
141United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Textual proposals submitted by delegations by 
20 February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (the Conference), in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3): Indonesia, Article 20 (3): 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual_proposals_ compilation - 
15_april_ 2020.pdf. Indonesia has requested to include Article 20 (3) in the new 
agreement 
142According to Clark: ‘“(...) global model could enable the international 
community to adopt a more timely, comprehensive, and coherent approach to MPA 
establishment than is possible by working only through existing regional and sectoral 
organizations, which are generally not empowered to utilize this type of ABMT (...)”. 
143United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by 5 December 2016), and thereafter: PSIDs: 
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subjects that call and implement protection measures. 
Interpreting and foreseeing the COPs to an agreement in terms 
of policy means reaching a level that leaves the adoption of 
measures, that are appropriate to domestic organizations'“*. Thus 
the COPs have powers of support and identification for the 
protection and control of measures associated with a competent 


organization'**. Such organizations are not existent and thus the 


https://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/PSIDS- 
institutional_arrangements.pdf 

144United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (by 
5 December 2016), and thereafter: New Zealand: 
https://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/ 
New _Zealand.pdf. United Nations General Assembly, Preparatory Committee 
established by General Assembly Resolution 69/292: Development of an international 
legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction, Submissions received from delegations in response to 
the Chair's invitation made at the second session of the Preparatory Committee, as 
reflected in paragraph 11 of his overview of the second session of the Preparatory 
Committee (due by 5 December 2016), and _ thereafter: Australia: 
https://www.un.org/depts/los/biodiversity/prepcom _files/rolling comp/Australia.pdf 

145See article 19 (2) and (3) with the relevant comments of some states and the 
relevant formulation which affirmed that: “(...) there are relevant legal instruments or 
frameworks or relevant global, regional or sectoral bodies, the decisions made by the 
Conference of the Parties pursuant to paragraph 1, constitute a recommendation for 
that relevant legal instruments or frameworks or relevant global, regional or sectoral 
bodies to consider and make a final decision (...) there are no relevant legal 
instruments or frameworks or relevant global, regional or sectoral bodies, the 
Conference of the Parties shall request relevant states, especially coastal states 
adjacent to the areas identified pursuant to paragraph 1 (b) to consider its decision and 
decide either: (a) to establish such an instrument, framework or body to adopt and 
implement the decisions made by the Conference of the Parties; or (b) to entrust the 
Conference of the Parties to establish such area-based management tools, including 
marine protected areas, provided that all the relevant States agree to do so (...)”. 
United Nations General Assembly, Intergovernmental Conference on an international 
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COP directly adopts the relevant measures'“°, as an approach 
that strengthens cooperation and ensuring the protection of areas 
beyond domestic jurisdiction, that is, protecting the principle of 


not undermine (Frank, 2020)'*’. 


legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction, Textual proposals submitted by delegations by 20 
February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (the Conference), in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3): Giappone, article 19 (2) and (3): 
https://www.un.org/bbnj/sites/‘www.un.org.bbnj/files/textual proposals compilation - 
15_april_2020.pdf 
146See in this sphere: United Nations General Assembly, Preparatory Committee 
established by General Assembly Resolution 69/292: Development of an international 
legally binding instrument under the United Nations Convention on the Law of the 
Sea on the conservation and sustainable use of marine biological diversity of areas 
beyond national jurisdiction, Submissions received from delegations in response to 
the Chair's invitation made at the second session of the Preparatory Committee, as 
reflected in paragraph 11 of his overview of the second session of the Preparatory 
Committee (due by 5 December 2016), United States of America: 
https://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/ 
United _States_of America.pdf 
147See the proposal of Article 19 (1) from the United States in the draft of 
convention: United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Textual proposals submitted by delegations by 
20 February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (the Conference),in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3): United States, article 19 (1): 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual proposals compilation - 
15_april_2020.pdf, which is affirmed: “(...) respecting relevant legal instruments 
and frameworks and relevant global, regional and sectoral bodies in the establishment 
of area-based management tools, including marine protected areas, the Conference of 
the Parties (...) take decisions on matters related to area-based management tools, 
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The role of the International Seabed Authority for marine 
protected areas at the international level 

The collaboration, cooperation at the global level for the 
creation of an area based management tool for marine protected 
areas proceeds in a direction of a mechanism, that recognizes 
regional organizations, that directly involves organizations in a 
decision-making process for the adoption of appropriate 
measures. The new treaty provides'*’, from an institutional point 
of view, a scientific body of delegations (Kaye, 2004)'. The 


International Seabed Authority (Scovazzi, 2004) exercises a 


including marine protected areas, with respect to: “Objective, criteria, modalities and 
requirements, as provided for under articles 14, 16, 17 [and 18] (...)”. 

148United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: Argentina: 
https://www.un.org/depts/los/biodiversity/prepcom_files/streamlined/ 
Argentina_original.pdf, which is affirmed that: “(...) Autoridad Internacional de los 
Fondos Marinos debe ser un componente esencial, en tanto tiene un mandato ya 
reconocido por la CONVEMAR (...)”. The Group CARICOM affirmed that: “(...) 
International Seabed Authority (ISA) provides an already important existing platform, 
including through the use of a legal and technical commission of recognised experts 
(...)”. United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: CARICOM: 
https://www.un.org/depts/los/biodiversity/prepcom_files/streamlined/CarICOM. pdf. 
Earth Negotiations Bulletin, BBNJ IGC-3 Highlights, Thursday, 29 August 2019, Vol. 
25 No. 217. 

149Earth Negotiations Bulletin, BBNJ IGC-3 Highlights, Thursday, 29 August 
2019, Vol. 25 No. 217 
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mandate of protection for the environment'” as testimony for 
the EPAs of the protection of ocean ecosystems'°'. Each state of 


the UNCLOS is a member of the International Seabed 


Authority. The latter enjoys relations with intergovernmental 


153 


organizations'” and civil society'*, according to which the 


principle of transparency and public participation plays a role 


that determines the marine protected areas for the area based 


management tool’™. 


150Scovazzi affirms that: “(...) competences, the ISBA (...) would be in the best 
position to participate in the establishment of a system of marine protected areas in 
the seabed beyond the limits of national jurisdiction (...)”. 

151See the statement of the former Secretary General of the International Marine 
Resources Authority during the UNICPOLOS meeting of 2004 where he stated that: 
“(...) a broader role concerning the protection and preservation of the marine 
environment (including its biodiversity) and the promotion of marine scientific 
research in the international seabed area (...)”. 

152United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Statement by Mr. Michael Lodge, Secretary- 
General of the International Seabed Authority, 7 September 2018, which is affirmed 
that: “(...) the Authority is already cooperating effectively with a number of global 
and regional organizations, including IMO, IOC-UNESCO, CBD, OSPAR, NEAFC, 
NAFO and the ICPC (...)”. 

153International Seabed Authority Assembly, Statement by the President of the 
Assembly of the International Seabed Authority on the work of the Assembly at its 
twenty-third session, 25 August 2017, ISBA/23/A/14, para. 20. 

154Earth Negotiations Bulletin, BBNJ IGC-3 Highlights, Thursday, 29 August 
2019, Vol. 25 No. 217. see Article 18 (2) of the draft agreement that declared: “(...) 
receipt of a proposal, the secretariat shall transmit it to the Scientific and Technical 
Body for a preliminary review. The outcome of such review shall be conveyed to the 
proponent by the secretariat. The proponent shall re-transmit the proposal to the 
secretariat, having taken into account the preliminary review by the Scientific and 
Technical Body. The secretariat shall make that proposal publicly available and 
facilitate consultations thereon as follows: (a) States, in particular adjacent coastal 
states, shall be invited to submit, inter alia: (i) Views on the merits of the proposal; (ii) 
Any relevant [additional] scientific inputs; (iii) Information regarding any existing 
measures in adjacent areas within national jurisdiction; (iv) Views on the potential 
implications of the proposal for areas under national jurisdiction; (v) Any other 
relevant information; (b) Bodies of relevant legal instruments and frameworks and 


American Yearbook of International Law-AYIL, vol.3, 2024 


1513 


The International Seabed Authority through the DeepData 
database has managed scientific information for geological facts 
and biological and ecosystem characteristics for the seabed and 
water column. This is an appropriate screening for conservation 
measures recommending the scientific body of a new treaty (De 
La Fayette, 2009; Cassotta, Goodsite, 2024). The Secretariat of 
the International Seabed Authority as part of the Ocean 
Biodiversity Information System of the Intergovernmental 
Oceanographic Commission of UNESCO puts information into 
practice for knowledge of marine ecosystems’. 

The establishment of a scientific body that is foreseen for the 


treaty, recommends appropriate measures for the adoption of a 


relevant global, regional, subregional and sectoral bodies shall be invited to submit, 
inter alia: (1) Views on the merits of the proposal; (ii) Any relevant [additional] 
scientific inputs; (ii1) Information regarding any existing measures adopted by that 
instrument, framework or body for the relevant area or for adjacent areas; (iv) Views 
regarding an aspects of the [conservation and [management] [sustainable use] 
measures] [priority elements for a management plan] identified in the proposal that 
fall within the competence of that body; (v) Views regarding any relevant additional 
measures that fall within the competence of that instrument, framework or body; (vi) 
Any other relevant information; (c) Indigenous peoples and local communities with 
relevant traditional knowledge, the scientific community, civil society and other 
relevant stakeholders shall be invited to submit, inter alia: (i) Views on the merits of 
the proposal; (ii) Any relevant [additional] scientific inputs; (iii) Any relevant 
traditional knowledge of indigenous peoples and local communities; (iv) Any other 
relevant information (...)”. 

155International Seabed Authority, Press Release: On World Oceans Day, ISA 
vows to increase global knowledge of deep-sea biodiversity for the benefit of 
humankind, 8 June 2022: _https://www.isa.org.jm/news/world-oceans-day-isa- 
vows-increase-global-knowledge-deep-sea-biodiversity-benefit-humankind, which is 
affirmed that: “(...) particularly significant as the Authority is the first UN body to 
become a node of OBIS, which clearly reflects the importance of the legal regime 
administered by the Authority as a mechanism for enhancing our collective 
understanding of deep-sea ecosystems and biodiversity. This will enable us to share 
more effectively the biological data and other deep-sea related information compiled 
in our own global repository, DeepData (...)”. 
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marine protected area. It is a multidisciplinary body, that reflects 
the Commission of the International Seabed Authority. The 
decision-making body in the form of the COP adopts binding 
decisions. It provides for marine protected areas and the area 
based management tool as coordination between international 
organizations through contacts of the secretariats, namely that of 
the COP and the International Seabed Authority. Each 
organization and its member states are recognized the possibility 
of proposing to the COP, as a scientific body, a marine protected 
area and an area based management tool’”®. 


The scientific body of the COP consults the bodies of the 


156United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: 

Mexico: 

https://www.un.org/depts/los/biodiversity/prepcom_files/streamlined/Mexico.pdf; 
United Nations General Assembly, Preparatory Committee established by General 
Assembly Resolution 69/292: Development of an international legally binding 
instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the second session of the Preparatory Committee, as reflected in 
paragraph 11 of his overview of the second session of the Preparatory Committee (due 
by 5 December 2016), Norway: 
https://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/Norway.pdf 
“(...) State Parties Meeting should be open to global, regional and sectorial bodies in 
order to share information on relevant activity and measures taken within their 
competence (...)”. According to the draft article n. 17 (1) is affirmed that: “(...) 
relation to the establishment of area-based management tools, including marine 
protected areas, under this Part shall be submitted by States Parties, individually or 
collectively, to the secretariat (...)”. Earth Negotiations Bulletin, BBNJ IGC-2 
Highlights, Tuesday, 28 March 2019, Vol. 25 No. 189. 
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regional organizations, that are interested and that identify 
cumulatively the measures, that ensure an ecosystem approach, 
that protects the marine environment. It is a process that 
addresses the technical, scientific difficulties at the national 
level, as the creation of marine protected areas of an integrative 
type. Thus, the conservation measures, that the COP 
recommends for its approval are limited. Each organization tries 
to assume the possibility for the autonomous adoption of the 
necessary measures anticipated at a domestic level to its 
members as well as favor the other regional organizations that 
have consultative character. 

Thus each organization adopts measures, that protect the 
competence at the domestic level and tools, that are offered by 
the legal frameworks, that are agreed at the global one'’’. Thus, 
it is avoided that the activities are open and in an equal way to 
make the objectives of associated conservation (Caddell, 


2020)'**. Domestic organizations do not detail the measures that 


157United Nations General Assembly, Preparatory Committee established by 
General Assembly Resolution 69/292: Development of an international legally 
binding instrument under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, Submissions received from delegations in response to the Chair's 
invitation made at the third session of the Preparatory Committee for the purpose of 
the preparation of the streamlined version of the Chair's non-paper: CARICOM: 
https://www.un.org/depts/los/biodiversity/prepcom_files/streamlined/CarICOM. pdf; 
Earth Negotiations Bulletin, BBNJ IGC-2 Highlights, Tuesday, 28 March 2019, Vol. 
25 No. 189. 

158*(...) given that ABNJ are primarily regulated on a sectoral basis, the optimal 
solution for seabed locations of particular ecological sensitivity would be for each of 
these designations to operate in tandem (...)”. 
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they conserve. On the other hand, the decisions of the COP are 
binding for the states parties and find application to the activities 
that reveal the protection of marine ecosystems (Ulfstein, 2007; 
Roben, 2010). 

The states parties to the agreement do not circumvent the 
conservation measures that are part of the COP and the 
competent domestic organization that has not adopted the 
protection measures allowed through its mandate. COP 
establishes a marine protected area to a sector of mining interest 
for the International Seabed Authority where as a final and 
incompatible objective has the adoperation of a decision that 
prevents the extraction of the site. 

The International Seabed Authority has not prohibited and has 
not released from the state a new agreement as is observed 
through: 


“(...) the right to permit conduct is not the same as an obligation to permit 
conduct (...)” (Tladi, 2011). 


The International Seabed Authority does not allow the 
application of the principle of not undermine, that is provided by 
the Resolution of the General Assembly of the UN. Thus, each 
proposed model suffers from a mechanism, that operates 
effectively to a large number of ratifications. The third state of 
the agreement opposes a country, that adopts the measures, that 
implement domestic organizations, that allow measures for the 


protection of the COP. Thus, the violation of the obligation of 
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cooperation according to Art. 197 UNCLOS and the compliance 
with the obligation for the protection of the environment 
according to Art. 192 and 194 UNCLOS is assessed and 
outlined (Caddell, 2020). 


Assessing the EIA at the international level and the role of 
the International Seabed Authority 

The element of the package deal has formed the negotiation of 
the biodiversity treaty for the areas of supranational jurisdiction 
for anthropogenic environmental impacts that arise from the 
International Seabed Authority. The General Assembly 


reinforced that states: 


“(...) aS appropriate and consistent with international law, including the 
(United Nations) Convention (on the law of the sea), of environmental impact 
assessment processes covering planned activities under their jurisdiction or 
control that may cause substantial pollution of, or significant and harmful 
changes to, the marine environment (...)” (Liakopoulos, 2020)'’. 


The EIA presents as causes of damage to the environment what 
has been considered for the customary obligation (Doelle, 
Sander, 2020). This is an obligation that finds a mandatory basis 
in Art. 206 UNCLOS, as an application for marine areas that 
constitute the negotiations for biodiversity as international 
instruments for UNCLOS. It also limits and introduces the 


obligation of the EIA which clarifies the procedures (Ma, Fang, 


159United Nations General Assembly, Oceans and the law of the Sea, 7 
December 2010, A/RES/65/37, para. 132. 626 ICJ, Case concerning Pulp Mills on the 
River Uruguay (Argentina v. Uruguay), Judgment, 20 April 2010, ICJ. reports p. 14, 
para. 204. 


American Yearbook of International Law-AYIL, vol.3, 2024 


1518 


Guan, 2016; Warner, 2021). 

The agreements implement EIAs in marine areas at an 
international level. The CBD has provided for states to introduce 
the procedures of the EIA for projects that have an impact on 


160 


biodiversity that minimizes negative effects This is an 


obligation, which applies the processes, that implement the 
control of states in marine areas beyond domestic jurisdiction 
for the collaboration between contracting parties encouraged 
under Art. 14, par. c) CBD. Within the framework of the COP 
and of the CBD, the process for the elaboration of technical, 
scientific aspects of EIAs for a supranational jurisdiction is 
expanded'®'. Thus, the guidelines that are not specific to 
domestic jurisdiction and marine and coastal areas are 
identified”. 

Thus, we are talking about instruments, that do not have a 
binding nature. Consequently, the indications for the EIA as 
FAO guidelines'® try to realize the activities for fishing and the 


160CBD, article 14 (1) (a). 

161Convention on Biological Diversity, Expert Workshop on Scientific and 
Technical Aspects relevant to Environmental Impact Assessment in Marine Areas 
Beyond National Jurisdiction, Report on Scientific and Technical Aspects Relevant to 
Environmental Impact Assessment in Marine Areas Beyond National Jurisdiction, 20 
November 2009, UNEP/CBD/EW-EIAMA/2. 

162Convention on Biological Diversity, Conference of the Parties, Report of the 
Eleventh Meeting of the Conference of the Parties to the Convention on Biological 
Diversity, 5 December 2012, UNEP/CBD/COP/11/35, Annex, Decision XI/18. 

163ISA. 2024. Memorandum of Understanding between the Food and 
Agriculture Organization of the United Nations and the International Seabed 
Authority (ISBA/29/C/2): 
https://www.isa.org.jm/wp-content/uploads/2024/02/2403026E.pdf, Annex. 
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“compromise ecosystem  integrity”'™. The factors of 
geographical nature at the level of ecosystems, that are involved 
in fishing are guidelines of a level for the procedural aspects. 
The EIA includes, also, information for measures concerning 
damage management (Korseberg, 2018). The guidelines ask 
states to make the EIA available to the REMOs, that are 
competent in a direct way with the one established by the FAO 
and Art. 205 UNCLOS (Liakopoulos, 2021)'®. 

At a global level, the EIA is established by the International 
Seabed Authority through negotiations that deal with the 
exploitation of abiotic resources. The indications regarding 


environmental studies that require appropriate assessment are 


1'% 


clearly defined at the procedural level'*®. The mechanism of the 


International Seabed Authority reduces the recognized 
discretion of the EIA procedure. The International Seabed 


Authority considers the model that exports activities to areas 


164Food and Agriculture Organization, International Guidelines for the 
Management of Deep-sea Fisheries in the High Seas, 29 August 2008, para. 17: 
http://www.fao.org/3/108 1 6t/10816T.pdf 

165Permanent Court of Arbitration, South China Sea Arbitration, Award, 12 July 
2016, reports of International Arbitral Tribunal, para. 948. 

166International Seabed Authority, Information note on the work of the 
International Seabed Authority relating to Environmental Impact Assessments in the 
context of Revised draft text of an agreement under the United Nations Convention on 
the Law of the Sea on the conservation and sustainable use of marine biological 
diversity of areas beyond national jurisdiction, p. 2: 
https://ec.europa.eu/newsroom/mare/document.cfm?doc_id=64790, which is affirmed 
that: “(...) summary, it is important to recognize that Part XI of the Convention and 
the 1994 Agreement, together with rules, regulations and procedures that have been 
developed by ISA since 1994, contain a comprehensive and evolving body of 
international law governing environmental management of deep sea mineral activities, 
including processes for EIA (...)”. 
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beyond domestic jurisdiction. The exceptions to the activities 
reported, carry out for the high seas and for the seabed, the 
communication cables for energy, bioprospecting that does not 
register standards, the procedures on a global scale to carry out 
the EIA (Doelle, Sander, 2020). 

The jurisdiction established by the UNCLOS in marine area 
towards a definition for common procedures with the EIA is 
inherent with the anthropogenic activities at sea with limited 
way (Warner, 2017). Due to this lack we cannot say that the 
agreement of the UNCLOS is resolutive and that it puts its own 
remedy under consideration’. The difficulties, that are 
encountered also during the negotiations with the Authority 
have to do with the experimentation, exploration and mining 
exploitation, that makes the thresholds established by the 
UNCLOS and by the regulation. 

Art. 206 UNCLOS has formulated some debatable points such 


as: “the reasonable grounds that relate to the possibilities of 


167United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 21 bis, which 
is affirmed that: “(...) the objectives of this Part are to: ((a) Operationalize the 
provisions of the Convention on environmental impact assessment by establishing 
processes, thresholds and guidelines for conducting and reporting assessments by 
States); ((b) Enable the consideration of cumulative impacts;) ((c) Provide for 
strategic environmental assessments;) [(d) Achieve a coherent environmental impact 
assessment framework for activities in areas beyond national jurisdiction (...)”. 
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damage” and the “substantial pollution of or significant harmful 
changes to the marine environment”, as a consequence of the 
activities conducted. The reasoning for the risk of damage has 
also been noted in Costa Rica v. Nicaragua case where the 
International Court of Justice has observed the relevant 
assessment through a preliminary analysis basis of an objective 
evaluation of all the relevant circumstances (Liakopoulos, 
2020)'*. 

The risk assessment offers a positive result that proceeds in the 
direction of the EIA and which seeks to eliminate thus the 
“significant harmful changes” (Tanaka, 2018). 


Thus, the identification of a damage constitutes the delegations 


t! 


that seek to reach an agreement’®’. The exercise of such a 


discretion by the states is carried out on a case-by-case basis'”’. 


168ICJ, Certain Activities Carried Out by Nicaragua in the Border Area (Costa 
Rica v. Nicaragua) and Construction of a Road in Costa Rica along the San Juan 
River (Nicaragua v. Costa Rica), Judgment, 16 December 2015, ICJ Reports 2015 p. 
665, para. 153. 

169United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Third Session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 14. 

170United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Textual proposals submitted by delegations by 
20 February 2020, for consideration at the fourth session of the Intergovernmental 
conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction (the Conference), in response 
to the invitation by the President of the Conference in her Note of 18 November 2019 
(A/CONF.232/2020/3): Republic of Korea, art. 22: 
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Such an approach leaves to individual states the achievement of 
the objectives of part IV, that is, of a new agreement that makes 
Art. 206 UNCLOS operational at the international level’. In 
fact, at the international level, the approach is contrary to the 
practice that assigns to a regulatory body the burden of assessing 
the seriousness of the damage caused (Cremers, Wright, 
Rochette, Gjerde, Harden-Davies, 2020)'”. 

Thus, it is expected that in the case of fishing the depth of 
offshore hydrocarbon extraction, bioprospection, occurs from 
operations that are relevant for the production of energy for 
cables and pipelines on the seabed (Warner, 2017). The criteria 
include and consider the thresholds of biological and geological 


nature, which are evaluated by the scientific body as established 


https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual proposals compilation - 
15_april_2020.pdf; United Nations General Assembly, Meeting coverage: Delegates 

Agree State Party Should Decide Need for Environmental Impact Assessments Yet 
Differ on Scope, Implementation, as Marine Biodiversity Treaty Talks Continue, 22 
August 2019, SEA/2112. 

171See Art. 24 of United Nations General Assembly, Intergovernmental 
Conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction, Fourth Session, Revised 
draft text of an agreement under the United Nations Convention on the Law of the Sea 
on the conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, which is affirmed 
that: “(...) 1. When States have reasonable grounds for believing that planned 
activities under their jurisdiction or control [may cause substantial pollution of or 
significant and harmful changes to] [are likely to have more than a minor or transitory 
effect on] the marine environment [in areas beyond national jurisdiction], they shall, 
{individually or collectively,] as far as practicable, [assess the potential effects of such 
activities on the marine environment] [ensure that the potential effects of such 
activities on the marine environment are assessed]. (...)”. 

172Earth Negotiations Bulletin, BBNJ IGC-2 Highlights, Monday, 1 April 2019, 
Vol. 25 No. 191. 
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by the treaty'”. The steps'” of scoping, consultation (Hassanali, 


2021) and the preparation of the related impact are realized by 


175 


the technical-scientific body of a treaty’, that authorizes the 


state and the jurisdiction to control the related activity that is 
carried out at an international level (Papastavridis, 2020). 

International practice is expressed to states through the scientific 
body that carries out the relative impact and evaluation report 


(Doelle, Sander, 2020). This is a model where it unilaterally 


173Convention on Biological Diversity, Conference of the Parties, Impact 
assessment: Voluntary guidelines on biodiversity-inclusive impact assessment, 15 
June 2006, UNEP/CBD/COP/DEC/VIII/28. 

174United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Third Session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 15. 

175United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 32 affirmed 
that: “(...) 1. A State Party [that has determined that a planned activity under its 
jurisdiction or control requires an environmental impact assessment under this 
Agreement] shall ensure that the identification and evaluation of impacts in such an 
assessment is conducted in accordance with this Part, using the best available 
scientific information and relevant traditional knowledge of indigenous peoples and 
local communities (and an examination of alternatives). 2. Nothing in this Part 
precludes States Parties, in particular (small island) developing States, from 
conducting joint environmental impact assessments. 3. A State Party may designate a 
third party to conduct an environmental impact assessment required under this 
Agreement. Such third party (...) be drawn from the pool of experts created pursuant 
to paragraph 4 below. Environmental impact assessments conducted by such third 
parties must be submitted to the State for review and decision-making (...) 4. A pool 
of experts shall be created under the Scientific and Technical Body. States Parties 
with capacity constraints may commission those experts to conduct and evaluate 
environmental impact assessments for planned activities (...)”. 
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decides on harmful activities carried out in an area of 
supranational jurisdiction (Hassanali, 2021). Therefore, 
developing countries, on the contrary from the United States, 
Canada, EU, Japan and Russia, support domestic decision 


making (Tiller, De Santo, Mendenhall, Nyman, 2019)'”*. 


Negotiation through the EIA, the UNCLOS implementing 
agreement and the role of the International Seabed 
Authority 

The package deal does not go beyond the implications of a 
treaty that regional organizations in supranational zones take 


into account. Art. 21bis, affirms, in this regard, that: 


“(...) operationalise the provisions of the Convention on EIA, by establishing 
processes, thresholds and guidelines for conducting and_ reporting 
assessments by States (...)’!”’. 


176United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Third Session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 11. United Nations General Assembly, Intergovernmental 
Conference on an international legally binding instrument under the United Nations 
Convention on the Law of the Sea on the conservation and sustainable use of marine 
biological diversity of areas beyond national jurisdiction, Textual proposals submitted 
by delegations by 20 February 2020, for consideration at the fourth session of the 
Intergovernmental conference on an international legally binding instrument under the 
United Nations Convention on the Law of the Sea on the conservation and sustainable 
use of marine biological diversity of areas beyond national jurisdiction (the 
Conference), in response to the invitation by the President of the Conference in her 
Note of 18 November 2019 (A/CONF.232/2020/3): Republic of Korea: 
https://www.un.org/bbnj/sites/www.un.org.bbnj/files/textual proposals compilation - 
15_april_2020.pdf; Earth Negotiations Bulletin, BBNJ IGC-3 Highlights, Thursday, 
22 august 2019, Vol. 25, No. 212 
177United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
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These are elements that are part of the draft agreement. The 
International Seabed Authority exercises regulatory power. In 
fact, it includes the obligations and procedures that concern the 
EIA’. Part XI of the UNCLOS and the New York agreement 
for the rules, regulations and procedures create a comprehensive 
body of rules that govern the activities of the area in reference to 
the EIA. 

The Secretary General of the International Seabed Authority has 


considered the experience of the EIA for the environment as: 


“(...) an area where there already exists comprehensive legislation at the 
international level as well as institutional arrangements that reflect the 
delicate balance of interests between all states in the area (...)”!”. 


Law making and the International Seabed Authority have 
established the rules, that were relevant, for the procedure of the 
EIA. In the mineral exploration sector of the EIA the adoption 
of a listing system has distinguished the activities at risk for 
serious damage, which requires an assessment that. The 
operations for the mining exploitation and its impact on the 
marine environment require the presence of the EIA. According 


Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, Article 21 bis. 

178Earth Negotiations Bulletin, BBNJ IGC-2 Highlights, Tuesday, 2 April 2019, 
Vol. 25, No. 195. 

179United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction (General Assembly Resolution 72/249), 
Statement by Mr. Michael Lodge, Secretary-General of the International Seabed 
Authority, p.2: https://www.isa.org.jm/files/documents/EN/BBNJ/2018/Stats/EIA. pdf 


American Yearbook of International Law-AYIL, vol.3, 2024 


1526 


to Art. 31 relating to the EIA, the International Seabed Authority 


has indicated as a case of exploitation'®® 


the relative quality of 
information that was collected and that allows the impact 
assessment at a cumulative level. 

The entire assessment process is published by the EIA. the 
International Seabed Authority has taken into account the 
heritage for the related resources involving the number of 


stakeholders that are possible’*' 


. Objections are allowed for the 
environmental assessment report as a publicity regime, that is 
available to the organization. The EIA and the decision-making 
have allowed the Commission the related assessment task to 
recommend the implementation of the proposed activities. Thus 
the intervention of an authorization phase for a technical, 
scientific and independent body is respected for the sponsor 
state. 

The document that was prepared by the Secretariat of the 
International Seabed Authority in January 2020 under the 


management of the EU'™ stated that: 


“(...) should be taken to fully preserve the integrity of ISA regime in the 
future agreement on BBNJ (biodiversity beyond national jurisdiction) by 
avoiding unnecessary duplications, which will undermine the relevant 


180International Seabed Authority Council, Draft regulations on exploitation of 
mineral resources in the Area, 22 March 2019, ISBA/25/C/WP.1, Annex IV. 

181International Seabed Authority, Communication and Stakeholders 
Engagement Strategy: 
https://isa.org.jm/files/files/documents/Draft Comms _and_ Stakeholder Engagement 
Strategy.pdf 

182Earth Negotiations Bulletin, BBNJ IGC-3 Highlights: Thursday, 22 August 
2019, Vol. 25, No. 212. 
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framework and the work of the governing organs of ISA. This is critical so as 
to ensure a coherent and integrated approach to the assessment of 
environmental impacts of activities in areas beyond national jurisdiction in 
full consistency with the Convention and the 1994 agreement (...)”!’. 


The report on the provisions that deal with the EIA and the 
existing treaty at global, domestic level as it has been addressed 


by Art. 23 of the third implementing agreement, as well as the 


183International Seabed Authority, Information note on the work of the 
International Seabed Authority relating to Environmental Impact Assessments in the 
context of Revised draft text of an agreement under the United Nations Convention on 
the Law of the Sea on the conservation and sustainable use of marine biological 
diversity of areas beyond national jurisdiction, p. 
4:https://ec.europa.eu/newsroom/mare/document.cfm?doc_id=64790 

184United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 23, which is 
affirmed that: “(...) 1. The conduct of environmental impact assessments pursuant to 
this Agreement shall be consistent with [the obligations under] the Convention. [2. 
Alt. 1. The Scientific and Technical Body shall consult and/or coordinate with 
relevant legal instruments and frameworks and relevant global, regional, subregional 
and sectoral bodies with a mandate to regulate activities [with impacts] in areas 
beyond national jurisdiction or to protect the marine environment. [Procedures for 
consultation and/or coordination shall include the establishment of an ad hoc inter- 
agency working group or the participation of representatives of the scientific and 
technical bodies of those organizations in meetings of the Scientific and Technical 
Body].] [2. Alt. 2. State Parties shall cooperate in promoting the use of environmental 
impact assessments in relevant legal instruments and frameworks and relevant global, 
regional, subregional and sectoral bodies for planned activities that meet or exceed the 
threshold contained in this Agreement.] [3. Alt. 1. [Global minimum standards] [and] 
[guidelines] for the conduct of environmental impact assessments [under relevant 
legal instruments and frameworks and relevant global, regional, subregional and 
sectoral bodies] shall be developed [by the Scientific and Technical Body] [through 
consultation or collaboration with relevant legal instruments and frameworks and 
relevant global, regional, subregional and sectoral bodies]. [These [global minimum 
standards] [and] [guidelines] shall be set out in an annex to this Agreement and shall 
be updated periodically].] [3. Alt. 2. The provisions of this Part constitute global 
minimum standards for environmental impact assessments for areas beyond national 
jurisdiction.] [4. Alt. 1. Relevant legal instruments and frameworks and relevant 
global, regional, subregional and sectoral bodies with a mandate in relation to marine 
biological diversity of areas beyond national jurisdiction shall conform to the strict 
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alternatives that are included in the topic of approaches that 
support the delegations are for the organizations important and 


competent for strict environmental impact assessment standards 


established from the agreement'®. 


The need for modification is determined by the provisions, that 
have employed today the relative consequences. The 


International Seabed Authority calls and modifies the system of 


environmental impact assessment standards set forth in this Part.] [4. Alt. 2. No 
environmental impact assessment is required under this Agreement for any activity 
conducted in accordance with the rules and guidelines appropriately established under 
relevant legal instruments and frameworks and by relevant global, regional, 
subregional and sectoral bodies, regardless of whether or not an environmental impact 
assessment is required under those rules or guidelines.] [4. Alt. 3. No environmental 
impact assessment is required under this Agreement where relevant legal instruments 
and frameworks and relevant global, regional, subregional or sectoral bodies with 
mandates for environmental impact assessments for planned activities [with impacts] 
in areas beyond national jurisdiction already exist, regardless of whether or not an 
environmental impact assessment is required for the planned activity under the 
jurisdiction or control of a State Party.] [4. Alt. 4. Where a planned activity under the 
jurisdiction or control of a State Party [with impacts] in areas beyond national 
jurisdiction is already covered by existing environmental impact assessment 
obligations and agreements, it is not necessary to conduct another environmental 
impact assessment of that activity under this Agreement [, provided that the [State 
with jurisdiction or control over the planned activity] [body set forth in Part [...]] [, 
following consultation with relevant legal instruments and frameworks and relevant 
global, regional, subregional and sectoral bodies,] determines that: [(a) The outcome 
of the environmental impact assessment under those obligations or agreements is 
effectively implemented;] [(b) The environmental impact assessment already 
undertaken is [[functionally] [substantively] equivalent to the one required under this 
Part] [comparably comprehensive, including with regard to such elements as the 
assessment of cumulative impacts];] [(c) The threshold for the conduct of 
environmental impact assessments meets or exceeds the threshold set out in this 
Part.]] (...)”. 

185United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 23 (4) (alt.1) 
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the EIA, thus, producing the subjects to the procedures, that are 
in force until today. The International Seabed Authority does not 
apply the provisions for the EIA, that are foreseen for the new 
agreement concerning the activities that identify the appropriate 
procedures at domestic level based on the criterion, that is 
equivalent for the procedure established to a competent 
organization with substantial manner and foreseen by the treaty 
thus derogating the latter. 

Part IV of the UNCLOS requires a unified application of the 
agreement. The methods of intervention are based on 


6 


cooperation'*® between existing bodies and organizations. 


Experience contributes to the formation of application 
guidelines for the EJA in areas of supranational jurisdictional 
nature'’’. The provisions ratione materia of the International 
Seabed Authority protect the marine environment and the Part 
IV of the agreement that negotiates biodiversity does not imply 


an oppositional dynamic but an opportunity for cross- 


186United Nations General Assembly, Intergovernmental conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction Third session, Statement by the President of the 
conference at the closing of the third session, 13 September 2019, 
A/CONF.232/2019/10, p. 14. 

187United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 
conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 23 (3) (alt.1). 
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fertilisation. In other words, the International Seabed Authority 
benefits species to a legal framework for the exploitation of the 
provisions according to the part IV of the agreement. 

Within the framework of the International Seabed Authority the 
ambiguity through EIA and the procedure of a related 
environmental report is expressed through the draft of a new 
treaty that distinguishes the regulations in a specific way. The 
participation of stakeholders as foreseen by the draft of Art. 34 
has to do with: 


“(...) environmental impact assessment process, including through the 
submission of comments, before a decision is made as to whether to proceed 
with the activity (...)”. 


Thus, the intervention in the scoping phase is not recognized to 
a regulatory framework for the International Seabed Authority. 
The delegations according to Art. 34 adapt the mirror provisions 
in favor of mining exploitation. The International Seabed 
Authority adopts the decisions, that are related, to the 
authorization for the activity of a harmful type on a 
recommendation of the scientific body at international level. 
Paragraph 1 of Art. 38 of the draft of the treaty highlighted and 
reiterated the sectoral mechanism that has been employed by the 
International Seabed Authority'™*. It is expected that the report 
188United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United Nations Convention on the 
Law of the Sea on the conservation and sustainable use of marine biological diversity 
of areas beyond national jurisdiction, Fourth Session, Revised draft text of an 
agreement under the United Nations Convention on the Law of the Sea on the 


conservation and sustainable use of marine biological diversity of areas beyond 
national jurisdiction, 18 November 2019, A/CONF.232/2020/3, article 38. 
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of the EIA, through its scientific body, has created an agreement 
where the observations collected in the public consultation 
sector formulates the possibility for further analysis. 

Overall, the package deal has significant implications for the 
International Seabed Authority. The conclusion of an agreement 
at the universal level protects biodiversity for areas at the 
international level thus providing coordination for the various 
organizations active at the regional level. The IGC as a platform 
for discussion on the EJA with appropriate manner ensures the 
protection of common areas. Thus, the institutional, normative 
architecture of a new treaty is defined and reveals the 
procedures and mechanisms, that adopt the competent 
organization. The consensus of a new agreement for the budget 
that safeguards legal frameworks, that are relevant for areas of a 
non-domestic jurisdiction is evident for the organizations as well 
as the assessment of the opportunity to share the interest of the 
international community for the protection of the marine 


environment at the international level. 


Concluding remarks 

This work has been based precisely on the governance of marine 
areas at the international level thus highlighting the implications 
for the International Seabed Authority of its aspects as an object 


that is part of the IGC in relation to sustainable use, biodiversity 
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of the area and the high seas (Ginzky, Singh, Markus, 2020). 
The Biodiversity Treaty was relevant and confirmed the 
approach of a definition and protection for marine spaces in the 
international law of the sea (Mossop, 2018), where according to 
the jurisdiction of the states it was limited to transversally 
reaching the seabed and the water column as subjects of legal 
regimes that are distinct from the UNCLOS. 

The provisions of the MGR and the EIA are homogeneous for 
the high seas and the area, where the convergence of 
development has been accompanied by general principles. The 
MGR includes an agreement inspired by a new treaty, where the 
common principle of humanity and the freedom of the high seas 
implies regulatory profiles, especially institutional ones. The 
principle of the common heritage of humanity for developing 
countries determines the role of the International Seabed 
Authority, where developments have shown that is the subject of 
negotiations and of a forum for the coordination of sustainability 
management, biological diversity at an international level 
through a governance for the oceans that were not considered 
for many years by the matter. 

The International Seabed Authority under the protection of the 
MGR and the establishment of best environmental practices has 
followed the exploratory phases and the exploitation of 


resources for activities in the seabed area by regulating the 
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exploration of areas that have reduced mining interests and are 
of biological importance through licenses that have recognized 
privileged access for the ecosystems of areas allocated as objects 
of bioprospective interest. 

The practices according to the objectives of Part XI of the 
UNCLOS are limited to the management and conduct of mining 
activities and in the sessions of the IGC, thus, having “exclusive 


189 The International 


mandate to regulate access to the area 
Seabed Authority is thus privileged to establish marine areas 
that are protected and multi-purpose. It is highlighted that as an 
international organization of a global nature, its mandate of the 
seabed at the international level and its membership coincides 
with the parties of the UNCLOS, i.e. as a position that ensures 
the relative coordination for the actors involved in creating and 
protecting protected areas. It is avoided that the International 
Seabed Authority grants the relative license for sites that protect 
ecological conditions within the context and rules of the CBD. 

The package deal, as a strengthening that has substantially 
affected the regulatory framework of the International Seabed 
Authority and the EIA, has developed a new agreement for the 


areas in the sector of EIA at international level resulting in 


189United Nations General Assembly, Intergovernmental Conference on an 
international legally binding instrument under the United biological diversity of areas 
beyond national jurisdiction (General Assembly Resolution 72/249, Statement by the 
International Seabed Authority, 5 September 2018: 
https://www.isa.org.jm/files/documents/EN/BBNJ/2018/Stats/Exchange.pdf 
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asking for changes to the provisions, that are developed by the 
International Seabed Authority in mineral exploration and 
exploitation. The contrast between the rules included has offered 
a procedure of an international nature, where the EIA thus 
exports an implementing agreement. 

Stakeholders are involved in every phase of evaluation and 
control, especially in the scoping sector, where the distinction 
between the EIA and the process for the environmental impact 
statement, as a final document, restrictively admits the 
possibility of modification by the interested parties. Thus, for 
the International Seabed Authority, the EIA provides and 
establishes regional plans, as well as manages marine spaces 
that make the cumulative evaluation of areas, especially from 
anthropogenic activities at an international level. 

The International Seabed Authority for the elements of the 
package deal legitimise the mandate of a universal organisation, 
that functions within the application of a new agreement. This is 
a natural evolution where it operates from a legal point of view 
in fear of the freedom of the high seas and the common heritage 
of humanity (Armas Pfirter, 2006; Alexander, 2022). 

The new treaty aims to better manage the ocean in the future 
through marine biological diversity and ocean ecosystems. 
Making the oceans cleaner is a reality and a goal since always 


but without ever arriving at a profitable and effective solution. 
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The problem of marine pollution, chemicals, toxic substances 
and tons of plastic for coastal ecosystems strengthen marine 
ecosystems to establish mechanisms that address the disputes of 
the polluter pays principle. This is a principle based on almost 
all international and national treaties in the field of the 
environment. 

Furthermore, it is recognized for indigenous peoples and local 
communities the promotion of freedom in the scientific research 
sector emphasizing an equitable sharing for the benefits of 
marine genetic resources for scientific expeditions and 
especially for developing countries, that have guaranteed the 
sharing of benefits and the market of marine resources in the 
cosmetic and pharmaceutical sector. 

The agreement has strengthened the development of tools for 
territorial management, the creation of marine protected areas 
and conservation, management of the sustainability modus of 
marine species in the high seas and also of fish stocks as a 
transfer point, collaboration between regional maritime 
organizations and the management of fishing thus ensuring fish 
resources. In this way, climate change and acidification in the 
ocean areas are addressed thus offering a guarantee guide for 
marine ecosystems and maintaining the integrity of the 
ecosystem according to the carbon cycle. Whether this 


agreement will be successful will always exist question marks 
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until the same governments decide to follow and put into 
practice the rules of international law to protect first of all 


human life and dignity. 
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